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THE ETIQUETTE OF THE BAR.! 


Tuere have been of late growing symptoms of dissatis- 
faction with the whole system which regulates the pro- 
fession of the Bar. The public, and even the members 
of the profession, have gradually awakened to the idea 
that some changes might be desirable. Those time- 
honored institutions, the Inns of Court, have not escaped 
censure. It has occurred to irreverent minds to assert 
that bodies invested with large privileges, and richly en- 
dowed, had a public trust to perform, and to inquire in 
what way that trust had been fulfilled. ‘The members of 
the Bar are invested with privileges. They have a right 
of pre-audience in courts of justice; they are exclusively 
eligible to various lucrative employments. The public 
have inquired what test of capacity was applied, what 
course of training was enforced, before admission into 
this privileged class was obtained. The results of this 
movement of opinion are not yet ripened. ‘The revival 
of readerships and lectureships, the annual examinations, 
the modest scholarship held out to competition, the mani- 
festoes of the council of legal education, and the recent 
report of the commissioners on that subject, are all steps 
in the same direction, and evince a desire to introduce a 
proper standard of qualification for the Bar, and some- 
thing like a system of legal education. In the present 
state of legal science in England, few subjects are more 
important or more deserving of inquiry. In these pages 
we propose to call the attention of the profession to a 


1 From the London Law Magazine for August, 1857. 
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different matter, wholly regulated by themselves; we mean 
the Etiquette of the Bar. That is a region quite unknown 
to the general public, and therefore disturbed by no ex- 
ternal influences. All hope of change must be based on 
the opinions of the members of the Bar themselves, and 
we invite them to consider how far the existing rules of 
Etiquette, by which they are governed, might admit of 
improvement. 

The Etiquette of the Bar, like every /ex non scripta, is 
somewhat vague and difficult to define precisely. ‘So 
much uncertainty prevails in matters of detail, that the 
highest authorities differ on points of constant recurrence. 
We have heard two Queen’s Counsel lay down in different 
terms the rule defining the conditions under which a bar- 
rister may change his circuit. The minimum amount of 
a special retainer varies, we believe, from one circuit to 
another. Many other instances might be selected; but, 
without descending to these niceties, we propose to deal 
for the present only with general features about which no 
doubt can arise. 

One large class of rules of etiquette is conceived in the 
narrowest spirit of exclusion, and has for its direct object 
to increase the expense of the profession to practitioners. 
For instance, a barrister on circuit must travel by post- 
chaise and not by coach. A barrister must take lodgings 
in a circuit town, and not live at an hotel. The reasons 
sometimes put forward in defence of these and similar 
rules, will not stand the test of a moment’s investigation. 
It has been said that they are requisite to keep up the 
social position of the bar; but men of far higher station 
habitually travel by stage-coaches, and put up at hotels. 
They are sometimes defended on the ground that it is 
requisite to prevent the Bar from coming in contact with 
attorneys, and other subordinate actors in the performances 
of an assize. This plea is either in substance the same as 
the former one, and rests upon some mistaken notion of 
artificial “ respectability ;” or it assumes that barristers 
would unfairly turn such casual encounters into oppor- 
tunities for securing business. We have heard the rule 
explained on that ground by men of some authority, 
or we should have hesitated to mention an explanation 
so childish and so insulting. But in fact these are lame 
attempts to account for the class of rules in question in 
some other way than the true one. The truth is, that 
they are designed to make the profession as expensive as 
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possible, and thereby to exclude competition. Every one 
who has gone a circuit knows that the leaders, follow- 
ing immemofial tradition, aggravate the effect of the 
tules by setting the example of unnecessarily lavish remu- 
neration of every service that an itinerant barrister can 
require. ‘To be a “counsellor” on circuit, is a sufficient 
reason in the provincial mind for being fleeced and over- 
charged. The real object in view was precisely that which 
trade-guilds and crafts pursued in former days. They too 
had rules of etiquette and bye-laws of their own, by which 
they made access to a particular trade difficult, and so 
diminished competition. The same result is obtained by 
the class of rules now under consideration. Every mem- 
ber of the profession must have known instances of men 
well qualified to serve their clients and achieve success, 
who have been shut out from circuit business by the 
expenses which circuits involve. Lord Eldon is a signal 
and historical instance of this. It is unnecessary to argue 
that rules of this kind are against the interest of the public. 
The public have a clear interest that every man qualified 
to do the work of the profession should be allowed and 
enabled to compete for it. But even the profession has 
no longer any interest in keeping up these rules. In the 
present state of the Bar, the number of practitioners, who 
in spite of the rules are able to crowd each circuit, is so 
much larger than the, business to be distributed would 
require, that it is perfectly idle to hope for any advantage 
by the exclusion of a few more. Behind the few men in 
business, there is already so large a crowd of able expec- 
tants, only one half of whom can ever fight their way into 
remunerative employment, that it is wholly immaterial 
whether some more names are added to the list of those 
doomed to disappointment. The odium of the exclusion 
remains, but no real benefit is secured to those on whom 
that odium falls. Of the same character are the rules 
which throw difficulties in the way of a change of sessions 
or circuit, and the rules as to special retainers. The 
object is to fetter competition as much as possible, and to 
protect those who have secured a certain status from the 
intrusion of dangerous rivals. As every cock-pheasant 
has his walk, so every Queen’s Counsel expects to have 
undisturbed enjoyment of his brace of counties. What, 
it will be asked, is Sir Marmaduke Subtle to be allowed 
to range unchecked from circuit to circuit, skimming the 
cream of every cause list? Why not? If the public 
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prefer Sir Marmaduke to Sergeant Ponderous of the 
Hyperborean circuit, they may surely complain of being 
taxed for the preference by a a of etiquette, and 
obliged to pay a higher fee than Sir M. himself would 
think sufficient. Besides, if Sir M. obtains a brief which the 
Sergeant would have had, does not Mr. Cheerful, of the 
same circuit as Sir Marmaduke, profit largely by his 
absence? It may be objected that this is a vicarious sort 
of compensation, unsatisfactory to the Sergeant. But let 
that learned gentleman take heart. He too will share in 
the compensating advantages of a free-trade system. For 
will not Mr. Counterplea, his most dangerous adversary 
on the Hyperborean, be frequently called away, and will 
not the Sergeant succeed to his relinquished briefs? These 
rules are, from their uncertainty, made odious and partial 
in their application. They are “sleeping lions,’ often 
waked up to serve the purposes of malignity and jealousy. 
Tt is reported that one circuit has recently been driven to 
appoint a committee for the purpose of ascertaining, if 
possible, how many years’ practice debar a man from a 
change of circuit. We believe those gentlemen, after 
much inquiry, have fixed upon the term of three years. 
We are fully prepared to admire their industry, but the 
practice has certainly not been invariable. We have known 
instances of change within the last twelve months, in one 
of which the standing was twelve years, and in the other 
nine years. 

It would surely be better, if a protective system is to 
be followed, to adopt rules more definite and more effec- 
tual. There is a rule of all the Inns of Court, signed by 
Coke and Bacon, which prohibits calling more than four 
utter barristers in one year, or calling any one who is not 
a gentlemen by descent. Let this rule, which though 
obsolete is unrepealed, be again enforced. Or let us, if 
our ranks are too full, and we have not room to breathe, 
return to the policy of decimation. In the seventh of 
James I., the under barristers were by decimation put out 
of commons for example’s sake, because the whole Bar 
offended by not dancing on Candlemas day preceding 
when the Judges were present.1 Let us decimate the 
circuits, if need be, with Roman courage and devotion, 
but not lower them by rules which are equally dictated by 
self-interest, which are odious from their uncertainty and 


1 Dugd. Orig. Jur., 346. 
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partiality, and which are ludicrous because they are in- 
effectual. 

The most important class of rules of etiquette are 
unquestionably those which regulate the relations between 
Barristers and Attorneys. They are more precise and 
better defined than most of the rules we have been con- 
sidering, and can be summed up under two heads ; — 

1. A barrister must not take upon himself any of the 
functions of an attorney; he must not collect evidence, nor 
even, except in peculiar cases, see the witnesses; he must 
not serve process, nor perform any of the practical business 
of a cause. 

2. A barrister must be instructed by an attorney, and 
receive no fees but from an attorney’s hand 

The exhaustive nature of these rules is obvious at a 
glance. The first secures to attorneys the exclusive enjoy- 
ment of their own department of practice. ‘The second 
makes the intervention of an attorney necessary in every 
case, even in those in which none of his peculiar functions 
have to be exercised. Perhaps to these rules we ought to 
add a third : 

3. A barrister must not make himself socially agreeable 
to an attorney. 

The first rule is not reciprocal. Barristers debar them- 
selves, to an extent beyond what is required by law, 
from doing the work of attorneys. Attorneys constantly 
and habitually usurp the functions of a barrister. The 
functions of a barrister and of an attorney are separated 
by tolerably obvious lines of demarcation. The barrister’s 
business consists of advocacy in courts of justice, advising 
on points of law, conveyancing in its widest sense, and 
pleading. The functions essential to an attorney are, 
taking instructions from the lay client, collecting evidence, 
serving notices and process, managing all details of prac- 
tice and every thing connected with the conduct of legal 
business, copying documents and conveyances, and in- 
structing the advocate. 

Now, of late years especially, these lines of demarcation 
have been broken in upon, entirely to the advantage of 
attorneys, who have assumed to themselves a large share 
of the proper functions of barristers.!_ In the conveyancing 
department it is well known how vast a proportion of 
country business is engrossed by attorneys at the present 


1 See W. L. Harle on Barrister and Attorney. 
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day. Weare bound to add that the superior education 
which is now required of attorneys enables them to do 
this very often with great advantage to their client, and 
great saving to his purse. But still, viewing the question 
merely as it affects the relative position of the two branches 
of the profession, there has undeniably been a vast loss of 
business to conveyancing barristers. Again, in the depart- 
ment of advocacy, the peculiar and especial province of 
a barrister, attorneys are daily making fresh inroads. For- 
merly, attorney-advocacy was almost confined to the small 
debts courts in boroughs, and to the police offices and petty 
sessions. That was the state of things under which the 
Bar precluded themselves by a voluntary rule of etiquette 
from interfering with, and bound themselves to promote 
the business of attorneys. But modern legislation has 
opened outa vast number of other avenues, which have 
been occupied and engrossed by attorney-advocates to the 
exclusion of the Bar. It may be useful to enumerate some 
of the instances in which this has taken place. 

Since 1834, actions below £20 have been tried before 
an under-sheriff, and, owing to the reduced scale of costs 
allowed, the business of advocacy in these inquiries has 
fallen into the hands of attorneys. Attorneys retain nine 
tenths of the business in courts of bankruptcy; and ad- 
vocacy in these courts is no longer what it used to be in 
days when there were three commissicners meeting in 
taverns, without audiences or reporters, without all the 
conspicuous publicity which attends an attorney-advocate 
in the modern courts of bankruptcy. The amount of 
business transacted in the new County Courts is notorious, 
and tends daily to increase ; and from these new tribunals 
attorneys systematically exclude the Bar. The Petty Ses- 
sions, since the recent bill on summary convictions, are 
tending to supersede in a great degree the functions of 
Quarter Sessions; and attorneys conduct prosecutions 
and defences before the lower tribunal, which would for- 
merly have fallen to the share of barristers before the 
superior one. Courts of Revision, which have been called 
into existence by the Acts for Parliamentary and Munici- 
pal Reform, are monopolized by attorneys, who there argue 
questions of qualification and nice points of statutory 
construction. Again, numerous acts of parliament have 
been enacted of late years, in pursuance of which judicial 
inquiries take place in furtherance of administrative ob- 
jects. Such are the inquiries as to compensation under 
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Railway Acts and Public Works Acts; inquiries before 
Admiralty inspectors with reference to the improvements of 
rivers or harbors under navigation bills; inquiries before 
an engineer preliminary to local Acts for the improvement ° 
of towns. All these inquiries demand the excercise of 
advocacy, and the advocates are almost invariably attor- 
neys. In like manner the long and complicated inquiries 
before Masters in Chancery, which have arisen out of the 
winding-up Acts; the increase of general business in the 
Master’s offices since the viva voce examination of wit- 
nesses; the growing frequency of mercantile arbitrations, 
in which vast interests are involved ; the numerous matters 
referred to judges at Chambers, — all these have yielded 
new harvests to the ski!ful advocate ; but whose sickle has 
gathered in the crop? The attorney’s. 

Do we intend by this long enumeration to imply any 
blame against the successful practitioners who have thus 
engrossed functions not strictly their own? By no means. 
That able and energetic class fetter themselves with no 
suicidal rules of etiquette. If new work springs up to be 
done, they do it. The ready and dexterous versatility 
with which they adapt themselves to an altered state of 
things deserves praise and imitation. But still the fact 
remains, that every change in legislation of late years has 
been turned to their advantage—that every day they 
assume more and more the functions of advocates, and set 
before us more completely a practical proof, that one 
skilled agent is able to conduct important business in all 
its stages, from the humblest detail of practice to the most 
elaborate argument of legal points. And this inference 
may not unfairly be drawn from the fact, that the rule of 
etiquette which separates the functions of barrister and 
attorney cannot by possibility be rested on the plea of fair 
dealing towards the lower branch of the profession. They 
cannot call on the Bar to respect their province, when they 
have so vigorously and successfully invaded ours. ‘I'he 
monopoly secured to them by statutes they are of course 
entitled to as long as those statutes are unrepealed; but 
they cannot claim, on any plea of reciprocity, that we 
should give that monopoly any countenance or any wider 
range. 

If the question be looked at historically, the inference 
will be that the present state of professional relations is of 
very recent date. It is a curious inquiry to trace out 
the slow and gradual steps by which the attorney system 
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has grown from small beginnings to its present height. 
It is at the same time a difficult inquiry, because the 
materials for it are scanty and widely scattered. The 
history of attorneys has still to be written, and would form 
the subject of a curious book. We will attempt to give 
a rapid sketch of that history, with the brevity which our 
limits require. In a country of precedent like this, it cannot 
be immaterial, when one is attacking a system of Rules, 
to inquire what claim they have to antiquity. 

The old principle of Norman jurisprudence was, that 
plaintiff and defendant must personally appear in court. 
Motives of convenience led very early to a relaxation of 
this strict rule, and even in the Grand Coustumier de 
Normandie, an attournée, one who attorns to prosecute or 
defend a suit, is distinctly recognized. In Glanville’s time ! 
it was a matter of practice that the party to a suit, might 
personally appear in court, and there appoint a representa- 
tive for the particular suit called a “ responsalis ad lucran- 
dum vel perdendum,” who had authority to bind his principal, 
to cast essoins, and to determine the suit by judgment 
or final concord. The king’s leave was necessary for this 
purpose, and was given by a writ out of Chancery. 

The responsalis was a mere locum tenens of the principal 
party, and generally was not a legal practitioner. Glan- 
ville speaks of a son being attorney for his father, or a 
husband for his wife The convenience to the suitor of 
dispensing with his personal appearance led to a series of 
statutory enactments extending the privilege of making 
attorneys. Thus the statute of Merton enabled freemen to 
make suit in County Courts or Courts Baron by attorney.’ 
The statute of Westminster lst* provided that tenants in 
writs of assize should not delay the Juries by essoins after 
they had once appeared, but should make an attorney to 
follow the suit for them. The statute of Gloucester® 
enables defendants before a county court to make an attor- 
ney in pleas of trespass in which the obsolete proceeding of 
appeal did not lie, and renders them liable to the same 
judgment and pains as if they had been present. The 
statute of Wales® gives a form of writ, by which a suitor 


1 Glanville, xi. 1 and 2. 

2 Glanville, udi sup. ; and see Rot. Cur. Regis. 

3 20 H. IIL., ¢. 10. 

4 C. 43. 

> 6 Ed. I., c. 8; and Coke’s Commentary thereon, 2 Inst. 313. 
¢ 12 Ed. 1.,c. 6. 
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might attorn another person “ in loco ipsius, ad lucrandum 
vel perdendum” in the particular suit. The statute of 
Westminster 2nd, c. 10, granted larger powers in conse- 
quence of the receyt institution of Justices in Eyre. It 
enabled persons who had land in the different counties of 
the Eyre, or who feared to be impleaded of lands in those 
counties, and who were impleaded of other lands in 
counties to which the Eyre did not extend, before the 
Justices at Westminster, or in the Bench, or before the 
Justices of Assize, or in a County Court or Court Baron, to 
make a generalem atlornatum to follow all the suits on 
their behalf during the Eyre! This concession, which 
was prompted by the sharp practice of those days, is 
termed a special favor of the king, who thereby waived 
the profits arising from the affixing of his great seal to the 
appointment of an attorney in each suit.2 ‘The ordinance 
de libertatibus* gave to persons abroad a similar power of 
appointing general attorneys in real actions. ‘I'he statute 
of York* first authorized appearance by attorney in actions 
of novel disseisin; and the same license was given to 
suitors in the Exchequer in the reign of Richard IL.,° and 
to defendants in penal actions in the reign of Elizabeth.® 
This series of enactments shows how slowly and gradually 
the practice of appearing by attorney was made easy. 
There are some curious instances in the statute-book of 
special privilege to particular persons. Thus the Duke of 
Bedford, being beyond seas in the king’s service, was al- 
lowed to defend his reversionary rights by attorney during 
his absence, whenever they might be called in question ; 
and the abbots of Lancaster and of Staincliffe and Friend- 
less in York, who seem to have been the objects of much 
fraudulent litigation in the courts of their wapentakes, are 
empowered to have general attorneys to defend their in- 
terests in those courts,® or rather their right to do so is 
declared by express enactment.® 

The appointment of attorneys during all this time was 
somewhat jealously watched, and the power of admitting 


See the Statute in the Parliamentary copy. The ordinary copies are inac- 
curate. 

2 Coke, 2 Inst., 378. See form of Writ and Entry, 2 Inst., 185, and 
4 Inst., 297. 

3 27 Ed. L, sees. 3, 5. 

# 12 Ed. IL., st. 1. 

5 5 Richard IL, c. 9, and Coke, 4th Inst., 110. 

$ 29 Eliz., c. 5, s. 21. 

7 2 Hen. VI., ¢. 3. 

8 4 Hen. V.,c. 2; 9 Hen. VI, c, 10 ; and 15 Hen. VI., c. 7. 

® See Ordinance of 5 Hen. V. 
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them was denied to clerks or officers of the courts, and 
reserved to the Chancellor and to the Judges.!. The con- 
sequence of waiving the strict rule of personal appearance 
was a rapid multiplication of suits.2 Inconvenience seems 
early to have arisen from the practice of appointing non- 
professional men as attorneys, and it is probable that 
the advocate in a suit was not unfrequently selected 
to represent the principal and to be his attorney. An 
ordinance of the 20th Edward I. (A.D. 1292,) on this 
subject has given rise to considerable discussion and 
difference of opinion. It is entitled “De Attornatis et 
Apprenticiis,” and is an order to J. de Mettingham, then 
Chief-Justice of the Common Bench, and his fellow jus- 
tices, to appoint at their discretion, certum numerum de 
quolibet comitatu de melioribus, et legalioribus, et libentius 
addiscentibus.” The ordinance goes on to provide, “ quod 
ipsi quos ad hoc elegerint curiam sequantur et se de 
negotiis in eadem curia intromittant, et alii non.”* The 
King and his Council suggest that 140 would be a sufli- 
cient number of such “attornati et apprenticii,” but the 
justices are authorized to appoint more if they think fit. 
The most plausible explanation of this ordinance is, that 
it intended to provide a sufficient number of advocates 
in the Curia Regis, which was then ambulatory, while the 
court of Common Pleas was stationary at Westminster. 
Legal practitioners seem to have preferred practising before 
the stationary court, and to have been slow to follow the 
ambulatory justices of the Eyre or the King’s court in its 
progresses.t It was a grievance complained of by the 
Commons, even after this ordinance, that the wanderings 
of the Curia Regis deprived suitors in it of the benefit of 
wise counsel. The ordinance of Edw. I. was probably 
designed to meet this want, and to provide a supply of 
advocates. But still it assumes, if it does not require, that 
attorneys shall be chosen from among the apprentices. 
Now the apprentices were certainly advocates. In those 
haleyon days, regretted by Coke,® when parties were not 
allowed to have an attorney, but were required to appear 
in person, a converse rule prevailed, that they were obliged 


' See the Statute called of Carlisle, and commonly ascribed to 15 Ed. I. It 
is really a writ de finibus et attornatis, and of uncertain date. 

2 Coke, 2 Inst., 249. 

3 1 Rot. Parl., 84. 

* See Manning, Serv. ad Leg. xi. 

5 See a Petition of the Commons, A. D. 1364, 2 Rot. Parl., 286. 

6 See 2 Inst., 219. 
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to employ an advocate, or “conteur.”! One may well 
exclaim of the modern barrister, “ Heu! quantum mutatus 
ab illo.’ Advocates were selected from the body of 
alumni in the Inns of Court, who, after a period of proba- 
tion which cannot now be determined precisely, were 
qualified to practise in court. Mr Barrington is offended 
at the unassuming description of “apprentices” applied 
to these learned persons, and suggests that the abbrevi- 
ated characters of old documents have been misunderstood, 
and should be interpreted “ appris,” or “appert,’” that is, 
learned in the law.? But this is certainly a mistake. The 
phrase “appris en la loye,” or “appris de l’un ley ou de 
autre ” (like the modern “ utriusque juris doctus ” ) occurs 
as a mere complimentary affix; while “ apprentis de ley” 
is the professional designation.2 The most distinguished 
apprentices were appointed sergeants by letters-patent, 
with a fixed salary: and their office was considered as a 
hereditament, a sergeanty in gross (analogous to tenures by 
sergeanty,) subjecting them to the onerous incidents of 
such tenures. Accordingly the office was one which 
apprentices were often unwilling to accept. Dugdale 
mentions an instance in the reign of Richard II., when three 
apprentices were commanded by special writ to accept the 
coif; and another instance in the reign of Henry V., when 
the interference of Parliament was necessary to overcome 
the aversion of certain coy apprentices to professional 
rank. It was probably by way of compensation that 
certain advantages were secured to this onerous dignity ; 
namely, the exclusive privilege of pleading, if not of 
audience, in the Common Pleas in Term Time. Thence 
a ‘sergeant was pre-eminently termed a “narrator,” or 
“ counter;”® that is, a “ pleader.”* But still he belonged 
to the same body as the apprentices, and appears to have 
been sometimes called an apprentice,’ or a “ grant appren- 
tice.”® And simple apprentices acted as advocates in 
courts to which the sergeant’s privilege did not extend,!° 


? See Manning, Serv. ad Leg. 
? Barr. on Stat. Richard III., p. 311. 
3 See the Petitions of the Commons in 3 Rot. Parl., 478 and 662 ; and com 
pare those in 3 Rot. Parl., 109, 102, and 542 ; and Stat. 1 Hen. V.,c. 5. 
* Dugd., Orig. Jur., c. 41. 
5 Fortescue, De Laud, c. 50. 
€ Coke, 2 Inst., 214. 
7 Dugd., c. 41. 
® Dugd., p. 143. 
® Subsidy, Tem. Richard IT., 3 Rot. Parl., 58. 
10 See Instances, Year-book, 1 Ed. III., Trin. pl. 8; and Ordinance of 37 
Edw. 111., quoted in Dugd., Orig. Jur., p. 143. 
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and even in the Common Pleas, in cases where no plead- 
ing was requisite; and they were subject to the same 
penalties for collusion or deception practised on the court.’ 
It has been conjectured that the privilege of advocacy was 
first given to apprentices by the ordinance of Edward I., 
“ De Attornatis.”? Whether that be so or not, the ordi- 
nance certainly pointed them out as alone qualified to be 
attorneys. Here is therefore very ancient and respect- 
able authority for that which has been received with so 
much horror as a newfangled and transatlantic notion, — 
the combination in one person of the characters of Attor- 
ney and Advocate. In the Curia Regis, that combination 
was not only permitted but enjoined by the ordinance 
above referred to. 

At the same time, attorneys continued to be appointed 
under the various statutes we have enumerated The 
foreign rolls and patent rolls during the reigns of Edward 
III. and Richard II., and the preceding and subsequent 
reigns show that many thousand general attorneys were 
annually appointed. The great mass of these appear to 
have been ignorant persons, who often abused the trust 
reposed in them. Considerable license and abuse also 
crept in in the mode of appointing them. The conse- 
quence was, that the Rolls of Parliament are full of 
petitions directed against the multiplicity and evil prac- 
tices of the attorneys. One of these petitions® led to the 
Act of 4 Henry IV., c. 18, A. D. 1402, which provided that all 
attorneys should be examined by the justices — that their 
names should be enrolled—and that those who were 
good and virtuous and of good fame should be received 
and sworn to serve their offices faithfully, and especially 
to make no suit in foreign counties. All other attorneys 
were to be ousted at the discretion of the justices, and 
their masters were to be warned to take other attorneys 
in their place. ‘T'his act only carries out the policy of the 
ordinance De Attornatis, adding the formality of an oath 
of office. It does not however require that the persons so 
received as attorneys should be apprentices: and probably 
it is from this time that we may date the growth of a class of 
subordinate practitioners, not of the rank of apprentices, 


? See an Instance, Year-book, 2 Hen. VI., fo. 5. 
2 Fleta, IL., 37. 

> Reeves, Hist. Eng. Law, ii., 284. 

* Hargr. Tracts. Masters in Chancery, p. 305. 
® See 3 Rot. Parl., 504. 
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but still required to have skill in the law. The statute of 
Henry IV. applies to the Court of Exchequer, as well as 
to. the other King’s. courts; and it prohibits stewards, 
bailiffs, and ministers of lords of franchises which had 
return of writs from acting as attorneys. 

he Commons were not satisfied with this enactment; 
for in the 11th year of Henry IV. we find them petitioning 
again,’ that all the attorneys practising in either bench 
may be examined by the justices; that the number in 
each county may be limited to six or twelve and no more, 
all sworn to act honorably ; that penalties may be enacted 
against any other person practising as an attorney; and 
that no “ Filacer or Prenotorie’’ of either Bench may be 
allowed to act as an attorney. The last grievance was of 
old standing. The clerks of court had to record pleadings ; 
and, if they were attorneys to either party, they had oppor- 
tunities of falsifying the record to the advantage of their 
client.2 The petition of 11 Henry 1V. was unsuccessful 
in removing this evil. The King continued to Filacers 
and Prenotories the privilege of being attorneys, subject to 
double the usual penalties if they were guilty of mal- 
practice. The clerks of court upon this addressed a 
most doleful petition to the King, praying him “ pur Dieu, 
et en ceuvre du charitee,” not to put into execution the 
petition of the Commons, which is so grievous, insupport- 
able, and impossible, that it cannot be carried out. This 
plaintive appeal was more successful than the effort of the 
Commons. The King referred the whole matter to the 
Judges, and nothing further was done.t| The limitation 
in the number of attorneys, which the Commons were so 
anxious to achieve, was, however, at a later period enacted 
for the counties of Norfolk and Suffolk. The 33d Henry 
V1. c. 7, limited the number of common attorneys in those 
counties to six, who were to be chosen and admitted by 
the two Chief-Justices from the most sufficient and best 
instructed; and it enacted penalties against any other 
person presuming to act as attorney in a court of record. 
The recitals of this statute afford curious information as 
to the malpractices and ignorance of the attorneys of the 


t 3 Rot. Parl., 642-3. 

2 Petition of 16 Richard IT., 3 Rot. Parl., 306. 

3 As to penalties for malpractice by Sergeants, Apprentices, or Attorneys, 
see Fleta, ii. 37 ; Stat. West. Ist, c. 30 ; Stat. of Champerty, 33 Edw. L. 

* 8 Rot. Parl., 666. Cotton, Abr. Rec., 433, misdescribes this petition, an 
j8 followed by Reeves, Hist. Eng. Law, iii. 234. 
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time. One of its objects was to confine suits to the Courts 
Baron, and prevent their being tried in the Superior Courts. 

All this time, however, apprentices might be and were 
attorneys! as well as advocates. The severance between 
the two branches of the profession dates from an order of 
all the Inns of Court in 1557, 3 and 4 Philip and Mary.? 

“ None Attorney shall be admitted. In all admissions 
henceforth this condition implied, that if he that is ad- 
mitted practice any attorneyship, ipso facto be dismissed, 
and to have liberty to repair to the Inn of Chancery 
whence he came.” 

And by a similar order of the 16th Eliz., to which the 
names of Bacon, Burleigh, and Walsingham are appended, 
it is provided — 

“If any hereafter admitted practise as attorney or solic- 
itor, to be expelled, except the persons that shall also use 
the exercise of learning and mooting in the House.” 

From this time apprentices, or, as they began to be 
styled about the same period,® Utter and Inner Barristers, 
ceased to appear as attorneys on the record. 

A further change was gradually accomplished, which 
marked still more strongly the line of demarcation between 
the Bar and the Attorneys. The tendency of the 4 Henry 
IV. c. 18, was to take from attorneys the character of 
transitory agents in a particular suit, and give them the 
character of a professional class. It introduced a class 
of common attorneys (communes attornati) in lieu of the 
special responsales ad lucrandum vel perdendum. Still, 
however, the warrant of attorney or retainer and the 
King’s writ of license continued to be entered on the roll, 
and the omission of such entry was error. But when the 
statute of geofails® had cured the want of this entry after 
verdict, it was by degrees wholly disused. And in 1729, 
when the subject of admission of attorneys was taken up 
by Parliament for the first time since the reign of Henry 
1V,, an act was passed ® which made them in substance 
what they are now, a permanent professional class of 
officers belonging to each Court, with a monopoly in their 


* See a Petition in Parliament, 2 Rot. Parl., 96, quoted by Manning. Serv. 
ed Leg., 188. 
2 Dugd. Orig. Jur., 310. 
> 5 Reeves, Hist. Eng. Law, 247. 
* See 18 Henry VI.,c 9 ; 32 Henry VIII., c. 30,8. 2; 18 Elizabeth, c. 14; 
4 Anne, c. 16. 
> 18 Elizabeth, c. 14. 
6 2 Geo. IL, c. 23. 
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own department of practice protected by penalties. Then 
it was, that acting or proceeding as an attorney or solicitor 
(as distinguished from merely standing in tke place ofa 
party to a suit) was first recognized as the exclusive 
privilege of a qualified class admitted and sworn. Within 
the boundary thus vaguely defined by the legislature, were 
gradually grouped and marked out the class of functions 
which now constitute the professional domain of the attor- 
ney. And from all these functions the rule of the Inns of 
Court above quoted, enlarged and interpreted as it was by 
the social vanity of the Bar, excluded the members of the 
higher branch of the profession. But, still, this was the 
slow effect of time and practice. Until a comparatively 
late period, many things were done by barristers, which 
etiquette would now forbid as trenching upon the province 
of the attorney. And the second of the two rules of 
etiquette which we have mentioned above, that which 
prohibits a barrister from dealing directly with his lay 
client, and receiving fees from him, was certainly more 
modern than the rule of the Inns of Court against practis- 
ing attorneyship, or even than the statute of George II. 
That refinement was the gloss of a later age. 

It would not be difficult to cite historical examples in 
confirmation of this assertion. North, who seems to have 
gone beyond the license allowed in his time, by “ under- 
pulling,” made no secret of receiving fees from private 
friends and relations who came to consult him. 

“ Yes,” he used to say, “ they, no doubt, come to do me 
a kindness, and what kindness have I to refuse their 
money ?” 1 

Lord Ellesmere, when King’s counsel, wrote a letter to 
a lay client (published by Lord Campbell), by which it is 
evident that he was collecting the evidence for a cause 
in which he was concerned? But, perhaps, individual 
instances of this kind are less strong than the general 
impression to be derived from the picture of manners 
contained in plays and other works, which all concur in 
showing how modern are the present fetters of Bar 
etiquette. Without quoting the passage from Chaucer,’ 
which has been almost a judicial authority since it was 


* See Campbell’s Lives of the Chancellors, iii. 435. 

? Ibid. Vol. ii., 177. 

5 Prologue to Canterbury Tales, v. 292. See also Fortescue, c. 51. ‘ Sed 
placitantes tunc se divertunt ad pervisum et alibi consulentes cum servientibus 
ad legem,’’ 
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cited on the bench, or going back to the times when each 
sergeant had his pillar in the middle aisle of St. Paul’s, we 
find Dugdale stating that in his day, eagh sergeant and 
lawyer saw his client in Guildhall, and took notes of his 
cause upon his knee.t Fletcher, who was on familiar 
terms with the barristers of his day, represents Bartolus in 
the Spanish Curate (licensed 1622), as not only seeing his 
lay client, and drawing a will from his instructions,? but as 
collecting evidence and serving process*® with the assist- 
ance of an apparitor:* yet Bartolus wears a gown and is 
called to the bar.® So in the Little French Lawyer (1647), 
La Writ, the advocate, the “ notable talking knave,” who 
“ talked much in Court,® is followed by the crowd of suitors, 
who wish him to understand their causes about corn, about 
pins and glasses, and for transporting farthingales.?7 Ben 
Jonson, in the Magnetic Lady (1632), represents Practice, 
who is a pure apprentice at law,’ and is moreover a famous 
counsel in all courts, a bencher, and a double reader,’ as 
procuring a marriage license,’ and advising Compass how 
to recover his wife’s portion by the terrors of an action of 
choke bail." Colman’s Clandestine Marriage is more than 
a century later in date (1765); but he makes Sergeant 
Flower, with his green saddlecloth and pistols, come accom- 
panied by Counsellors Traverse and Trueman” to the 
house of the rich city merchant Sterling, with the marriage 
settlement of Betty Sterling and Sir John Melvil, to explain 
the terms of the deed and get it executed. The whole 
scene displays great familiarity with the life of barristers, 
which in other respects was not unlike what it is now; for 
the Sergeant says to young Trueman (who has only been 
called nine years and a half), “ Ha, I don’t know that | ever 
had the pleasure of seeing you before! I wish you success, 
young gentleman.” Nor can these instances be attributed 
to carelessness of professional distinctions. The two 
branches of the profession were socially much more distinct 
then than now, and literary men were fully alive to 
the difference. Donne had already said in his Satires of 
the personage whom time had transmuted into an attorney 
from an ass, that 


1 Dugd. Orig. Jur., 142. 7 Little French Lawyer, Act 2, Se. 1. 
2 Spanish Curate, Act 5, Se. 5. 8 Magnetic Lady, Act 3, Se. 3. 

3 Ibid., Act 3, Sc. 1. ® Ibid., Act 4, Se. 1. 

* Ibid., Act 5, Se. 2. 10 Tbid. 

5 Ibid , Act 3, Sc. 3. 1! Tbid., Act 5, Se. 4. 


® Little French Lawyer, Act 3, Sc.2. '* Clandestine Marriage, Act 3, Sc. 1. 
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7 ; ** he throws, 
Like nets or lime twigs, wheresoe’er he goes, 
His title of barrister on every wench.”’ 


The tedium of intercourse with a lay client had probably 
as much influence at any other cause in leading to the 
rule which requires instructions to come through an 
attorney. This is amusingly illustrated by Wycherley’s 
Plain Dealer Widow Blackacre, after receiving Sergeant 
Ploddon’s condolences at the insulting offer of a reference, 
and prompting Mr. Quaint to “talk a great deal for her 
in Chancery,” and “ deck her cause with flowers, that the 
snake may be hidden,” proceeds to give new instructions 
to Mr. Petulant, her common law advocate, and asks to 
see his brief, declaring that she will not lose her cause for 
want of speaking. Petulant naturally exclaims — “ Send 
your solicitor to me. Instructed by a woman!” 

And, as the widow persists, Petulant flings back her 
brief, but not her fee, for “ that’s without precedent.” 

It is easy to understand how the desire of the Petulants 
to escape from the garrulousness of widows Blackacre led 
to a general rule, behind which barristers might shelter 
themselves from women “ conversant with the laws of the 
land.” 

Circuit messes also contributed to the growth and full 
development of the modern system of Etiquette. Pro- 
fessional opinion, as expressed by the Circuit mess, was 
naturally guided by the leaders, whose connection with 
attorneys was formed, and whose convenience was pro- 
moted by the modern system. Men were first censured 
and fined for attempting to do without attorneys ; and then, 
as a further step, were fined and censured if they sought to 
cultivate them. The odious theory of hugging became 
possible, and was deservedly reprobated: and unscrupu- 
lous or unconscious Juniors found that to shake hands 
with an attorney, to take tea with his wife, or to dance 
with his daughter, were offences punished by Circuit fines. 

One vestige of the old confusion of professional degrees 
still remains in the law-officers of the Crown, and of the 
public departments. Since the reign of Edward IV., the 
King’s attorney-general and solicitor-general, who represent 
him in legal proceedings, have also been apprentices and 
advocates; while barristers have held, and still hold, the 
posts of solicitors to the Treasury, to the Mint, and to 


I 3 . . D. 1677). 
jin Act 3, Se. 1 (a. p. 1677) 
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the Post-Office. The Crown alone has thus retained the 
privilege, which once belonged to all, of choosing an advo- 
cate for its attorney ; and the appointment, we believe, is 
still made cum potestate deputandi clericos ac officiarios 
sub se in qualitercumque curié de recordo 

It is perhaps needless to remind our learned readers 
that the rule which makes an attorney necessary, is still 
a voluntary and not a legal rule. The case of Doe 
dem. Bennett v. Hall? has decided that by law a barrister 
may appear at nisi prius and conduct a case in the superior 
courts without the intervention of an attorney. And, on 
the other hand, although the statute of 1729, and subse- 
quent statutes on the same subject, have given attorneys 
a monopoly which is secured by penalties, still neither 
statutory provisions nor judicial decision have defined in 
what that monopoly consists; and it has been enlarged 
and defined mainly by the voluntary abdication of the 
Bar. 

We may fairly conclude, from this rapid survey of the past 
history of the Bar, that the rules which now govern their 
relations with attorneys are of comparatively recent origin, 
and cannot be defended on the plea of antiquity and 
tradition. That being established, it becomes less pre- 
sumptuous to inquire how far the present code of Etiquette 
is expedient and beneficial to the profession or to the 
public. 

It cannot be denied that to men in practice, and of 
established reputation, the present system offers many 
advantages. It is an advantage to have performed by an 
attorney the labor of collecting from an uninformed and 
garrulous layman, excited by self-interest and litigious 
fever, the facts material to a legal inquiry. The work 
comes rough-hewn and already shaped before the barrister 
who is to argue or advise. It is a great advantage to have 
to look for fees to an attorney from whose pocket they 
are not drawn, and an exceeding comfort to be spared 
the sight of the misery inflicted on the client by whom 
they are ultimately paid. It is an advantage to be entirely 
prohibited from conducting any of the practical details of 
legal business, which no man in large practice as an 
Advocate could possibly undertake himself, and would be 
obliged, uuder any system, to perform by deputy. 


1 See Reeves, History of English Law, iv. 122. 
215Q. B., 171. 
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But there are also great disadvantages, and among the 
greatest is the inversion of patronage which follows from 
the present system. We wish to speak with all respect of 
the many honorable and intelligent men who practise as 
attorneys. But it cannot be denied that there are many 
practitioners, especially in the Criminal Courts of the 
country, in whose hands it is not desirable that patronage 
should be vested. The tone of the Bar and their conduct 
of cases has been lowered by this circumstance ; and no 
impartial observer can fail to have often remarked with pain 
the style of oratory and the demeanor, which are addressed 
to and intended to please a small but influential audience 
on the Attorneys’ Bench. This evil has been more sen- 
sibly felt since so many relations and connections of 
attorneys have joined the Bar. The partnership between 
the two branches of the professions, which exists avowedly 
in America, exists secretly but in fact amongst ourselves, 
and, like all secret and unrecognized influences, works 
most prejudicially on the profession at large. 

Again, another disadvantage which follows from the 
present system, combined with the changes in legislation 
that have been already alluded to in this article, is the loss 
of business to the Bar. Without sharing the sombre views 
that have been entertained by some, we think it is indis- 
putable that the business of the Bar is declining, and 
declining by the course they have chosen to adopt. We 
have refused to do without attorneys; and the consequence 
is that attorneys are doing without us, and are absorbing 
all the local business of the country. We are only an 
ornamental excrescence of the superior jurisdictions. It 
may be doubted whether it is not already too late to adopt 
the expedient of instituting a local Bar, attached to the 
minor jurisdictions of the country. And what sacrifices 
are involved in the notion of a local Bar! What loss of 
caste, what loss of high professional training, what loss 
of the association and large competition that have raised 
the English Bar to so lofty a standard! 

To attorneys, on the other hand, the present system is 
wholly advantageous. It gives them the patronage and 
the position of vantage in the profession. It makes them 
indispensable whenever a quarrel has to be settled, or a 
difficulty to be smoothed down, or an act of munificence 
to be performed, or a girl to be married, or an estate to be 
sold. It debars them from nothing but the higher walks of 
advocacy, which they have neither leisure nor inclination 




















440 The Etiquette of the Bar. 


to pursue. And, while it takes nothing from them that 
they care to have, it leaves them free to usurp all that they 
are able to accomplish. 

But, after all, it is with reference to the public that the 
present system should be considered. The advantage or 
disadvantage to the members of the profession, however 
interesting to ourselves, will excite little sympathy else- 
where, and have little influence on the future. What 
then is the effect of our system of Etiquette on the interests 
of the public? The most obvious effect is increased 
expense of litigation. A litigant party cannot enjoy the 
luxury of employing a barrister without the still more 
expensive luxury of having an attorney. He is compelled 
to employ two skilled agents, whose m ooo professional 
training requires corresponding remuneration, in many 
cases where one would suffice Again, it often happens 
that increased litigation is the consequence of the system 
which prohibits a barrister from taking his instructions 
from the lay client. How many a hopeless lawsuit would 
be nipped in the bud, if the plaintiff had spent half an hour 
in his counsel’s chambers, in the first instance! Under the 
present system, the misguided man makes his first confidant 
of a local attorney, too much under his influence to 
resist him effectually, and perhaps not learned enough to 
guide him wisely. A writ is issued: a pleader is in- 
structed because there has been a writ; pleadings are 
drawn, in accordance with the law but at variance with 
the facts, accompanied perhaps by a curt but insufficient 
warning from that learned person (who has not been in- 
structed to advise) illegibly scrawled in the corner of his 
draft; briefs and witnesses follow, and the bubble so labo- 
riously blown bursts at last at the assizes, when the plaintiff 
after a vast expenditure is nonsuited. It would surely be 
a great boon to the client, and no great burden or sacrifice 
of dignity to the Bar, if the country squire who wishes to 
settle his acres, or the maiden aunt who wishes to portion 
her nieces by will, could go direct to their conveyancer. 
What insuperable difficulty is there to prevent a simple 
mortgage or a bill of sale from being drawn, without com- 
pelling the needy borrower or the sinking tradesman to 
pay the costs of two attorneys, as well as the fees of two 
barristers ? Again, in the administration of criminal justice, 
heedless and incalculable misery is inflicted by the pruderies 
of Bar Etiquette. Dock-briefs are allowed, it is true; but 
that is a refinement of ceremonial little understood in 
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prisons. Besides, a man under a charge of felony, espec- 
ially if he is innocent, may well shrink from waiting till he 
is arraigned, andfrom trusting to the chance attendance of 
the Bar, before he provides for his defence. Etiquette 
compels the barrister, who would accept the guinea and 
the depositions from the dock, to decline all intercourse 
with the prisoner’s father or friend the day before at his 
lodgings, and to refer them to the attorney of their choice. 
We repeat that this prudery inflicts untold suffering on 
prisoners and their families. We have known their ex- 
penses multiplied by it ten fold — aye, fifty fold. Instances 
might be accumulated, if instances were necessary, to show 
the consequences of a system of Etiquette which is as 
injurious to the public as it is to the greater portion of 
barristers themselves. 

In no other country, we believe, does such a separation 
of castes prevail. In France, barristers invariably see their 
lay clients. ‘The local Bar of the provinces derive no 
inconsiderable portion of their emoluments from the advice 
given to their neighbors in verbal conference, and persons 
of all classes may be seen seeking counsel in this way. 
If litigation becomes necessary, the advocate (according 
to the natural order of patronage) points out to his client 
an avoué, whose intervention is required by the French law 
of procedure, and who is consequently employed. In the 
highest tribunal of France, the Court of Cassation, no 
attorneys practise at all. The advocates of that court are 
the only representatives of the parties. ‘They conduct all 
the details of procedure, and serve the necessary notices 
and process, as well as argue the case before the court. 

In America, it is well known that the distinction between 
barrister and attorney does not exist in most of the States, 
and has been done away with as mischievous since 1846 
in the State of New York.’ Certificates of character and 
a successful examination entitle a man to practise law, 
and he practises as an advocate or as an attorney accord- 
ing to his chances of business. No incompatibility is 
found to exist between the two sets of functions — no 
artificial barriers are set up to divide them. 

It is left to the convenience of each practitioner, to his 
natural aptitudes, and to the encouragement he receives 
from the public, to decide what branch he shall devote 
himself to. All these causes combine to induce some men 


* See the Report of the Commissioners on Legal Education. 
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to confine themselves specially to conveyancing or to 
advocacy. Juniors, and the bulk of the profession who 
have no peculiar eminence, do the whole legal business of 
a suit themselves, or delegate part of it to a clerk, or to 
another lawyer whom they employ. 

We conclude, therefore, that our system of Etiquette is 
indefensible on the ground of reciprocity and fair dealing 
towards attorneys; that it is supported by no undeviating 
course of precedent; that it is not followed in other 
countries where the Bar have as high a social position as 
here; that it is inexpedient for ourselves, and injurious to 
the public. With this conclusion we might pause. 

Our object has been to call attention to an unsatisfactory 
Code of Rules. The more radically they are changed the 
better. The discipline which should be substituted for 
them is a large subject, demanding more space than our 
limits allow. 

One word more on the machinery by which Bar Eti- 
quette is enforced, and which is sadly inefficient. One 
means of enforcing the observance of Rules of Etiquette is 
exclusion from a Circuit mess. This remedy is insufficient ; 
for it leaves the excluded member free to practise, and by 
withdrawing him from the company of his brethren it 
destroys the best check on malpractice, namely the fear of 
forfeiting their good will and good opinion. Any one who 
has observed the black sheep of a circuit will confirm the 
statement that the exclusion from mess only frees them 
from onerous control,and makes them more reckless in 
their conduct. Another remedy is an appeal to the Bench- 
ers of the Inn to which the offender belongs. ‘This remedy 
is tardy and difficult of success. The Benchers are too 
far removed from the scene of the offence. They naturally 
shrink from the disagreeable task of punishing. It is difh- 
cult to find accusers to set them in motion, or evidence to 
satisfy them. What is wanted is a Court of Discipline on 
each circuit, in each court of chancery, in each local juris- 
diction where a sufficient Bar exists. This court should 
be composed of practising men, who witness as well as 
judge the offence, who have sufficient interest in enforcing 
good conduct to make them active, and sufficient profes- 
sional station to make them impartial. They should be 
responsible for the conduct of those who practise with them ; 
they should proceed against offenders of their own motion, 
and should have delegated power from the Benchers to 
suspend or to disbar according to the gravity of the case. 
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Circuit Court of the United States. First Circuit. 
District of Massachusetts. Sept. 1857. 


Reported by S. M. Quincy, Esq. 
Austin v. PEASLEE 


Under the tariff of 1846, ad valorem duties are to be paid on the quantity 
of goods actually imported, not on the amount put up in the foreign 


country. 
Where such quantity is measured by weight, a loss of weight on the voy- 

age, whether by drainage or evaporation, will proportionally diminish 

the duties, notwithstanding that what is lost in weight may be gained 


in value. 


Tus was an action to recover from the collector of 
customs moneys alleged to have been illegally exacted 
for duties on a quantity of hemp imported from Manilla. 
It appeared that a quantity of bales were put up in Ma- 
nilla, each containing two piculs, and that the picul is a 
Manilla weight of 140 pounds. On weighing the hemp 
at the custom-house, it appeared to have lost weight 
during the voyage at the rate of about ten pounds per 
bale ; nevertheless duties were assessed on the number of 
piculs originally put up, at the Manilla value, although to 
make out this number it was necessary to rate the picul at 
135 pounds. Verdict was rendered for the plaintiff, and 
defendant moved for a new trial. 

Curtis, J., held, that this case could not be distinguished 
from the cases of Marriott v. Brune, 9 How. 619, and J. 8. 
v. Southmayd, Ib. 637, which were cases of loss of weight 
by sugars from drainage. The tariff act of 1846 levies a 
duty of 40 per cent. ad valorem on this article. To assess 
this duty the collector must ascertain the value of a picul 
in Manilla, and dividing this by 140, he will obtain its 
value per pound. But dividing it by 135, will not give 
him this value. Or if the collector preferred to assess by 
the picul, he could divide the number of pounds reported 
by the weigher by 140. 

Under the decisions referred to, the merchant is to pay 
duties on what is actually imported, not on what is put 
up for export in the foreign country; and if the sum on 
which the ad valorem duty is to be cast depends on 
weight, a loss of weight on the voyage will diminish that 
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sum, whether such diminution of weight be caused by 
drainage or evaporation. 

It is argued that the evaporation of weight has not 
diminished the quantity. But the measure of quantity is 
not bulk, but weight, —the pound, or the picul; and if the 
number of these is diminished, the quantity is lessened. 

It is also argued that the value of this importation has 
not been diminished ; that what it has lost in weight it has 
gained in quality. But the revenue laws do not provide 
for any such set-off of loss and gain. ‘I'he quality of some 
wines is much improved by a sea voyage. But this has 
not prevented congress from making full allowance for 
breakage and leakage. Lawrence v. Caswell, 13 How. 4838. 
The question here is not of dutiable value, but whether 
the collector could assess a duty on a greater number of 
piculs than were bonded, upon the assumption that those 
which were bonded would have been worth as much in 
Manilla as the whole number in the state in which they 
were put up. ‘There is no law allowing such an assump- 
tion, or making the amount to be paid dependent on an 
inquiry as to that fact. 

Motion for new trial overruled, and judgment on the 
verdict. 

P. W. Chandler and G. O. Shattuck, for plaintiff. 

B. F. Hallett, (district attorney,) for defendant. 


United States District Court. Massachusetts District. 
November, 1857. 


Unitep States v. 26 Bates or Russer Boots, Brown, 
ET AL, CLAIMANTS. 


Information against goods as liable to forfeiture under the 66th section of 
the act of March 2, 1799, ch. 128, for the production of an invoice by 
the importer at the entry not according to the actual cost but below it, 
with the design to evade the duties. Plea, that the importer was the 
manufacturer of the goods, adjudged good. 

The act of 1823 excepts from the act of 1799, the case of an importer who 
is the manufacturer of the goods, or who has obtained them otherwise 
o by purchase, and requires of him an invoice stating the true market 

ue. 

The case at bar distinguished from Wood v. The United States, 16 Peters, 
342, and the cases which have followed it. 


Ware, J.— This is an information against 26 cases of 
rubber boots, which were entered at the custom-house at 
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Rouse’s Point, in the Northern District of New York, 
January 29, 1857, and thence transported to Boston, and 
on the 12th of February seized by the Collector of the Dis- 
trict of Boston and Charlestown, as forfeited to the United 
States. The alleged cause of forfeiture is that the entry 
was made on an invoice produced at the entry in which 
the goods were invoiced not according to the actual 
cost at the place of importation, but at a less price, 
with the design to evade the duties or some part of the 
same in fraud of the United States, and in violation of the 
66th section of the act of congress of March 2, 1799. ‘To 
this information, the claimants, protesting that the allega- 
tions in the information were not true, have put in a plea 
in bar that they were the manufacturers of the goods and 
imported them as such. ‘To this plea the United States 
have demurred. 

The question which arises on the pleadings and has been 
argued at the bar, is whether the 66th section of the act of 
1799, so far as it is applicable to this case, is in force, or 
has been repealed by subsequent legislation. 

The 36th section of the act directs that the owner, on 
the entry of his goods, shall state their prime cost including 
certain charges, which are enumerated, and also shall pro- 
duce the original invoice of the goods in the same state as 
when received, and then goes on to prescribe the form of 
the oath to be administered on the entry. ‘This affirms, 
among other things, that the entry contains a just and true 
account of the cost, and that the invoice and bill of lading 
produced are genuine and true, and the only invoice and 
bill of lading received. In the 66th section it is thus 
enacted :— “ That if any goods, wares, or merchandise, of 
which entry shall have been made in the office of a collec- 
tor, shall not be invoiced according to the actual cost 
thereof, at the place of importation, with the design to 
evade the duties thereupon or any part thereof, all such 
goods, wares, and merchandise, or the value thereof, to be 
recovered of the person making the entry, shall be for- 
feited.” 1 U.S. Stat. 677. 

Thus the law appears to have remained until 1818. The 
act of April 20, 1818, supplementary to the act of 1799, 
U.S. St., vol. 4, p. 433, ch. 79, like the former act, requires 
the production of the original invoice on the entry, and the 
Oth section provides, in addition to the oath then required 
of the owner by law, that he should declare on oath that 
the invoice produced of goods subject to an ad valorem 
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duty exhibits the true value of such goods at the place of 
exportation. And by the 8th section it is provided that 
when the importer is not a resident in the United States, 
the invoice shall be verified by the owner’s oath before a 
consul of the United States, and he shall further declare 
on oath whether he is the manufacturer, and if so, that the 
goods are charged in the invoice at their current value at 
the place of manufacture. This act was by the act of 
April 18, 1820, 3 U. 8. Stat. p. 505, continued in force till 
1823. 

The act of March 1, 1823, sect. 1, 3 U. S. Stat. 729, in 
like manner with the preceding statutes, requires, on the 
entry, the production of the invoice, and the 4th section 
gives the forms of three oaths, one of which, according to 
the nature of the case, is to be administered to the owner, 
importer, or consignee, “ in lieu of the oath now prescribed 
by law in such case.” The third is the one applicable to 
this case, and is called the manufacturers’ oath, to be ad- 
ministered in cases where the goods have not been actually 
purchased. In this, the owner is required to swear that 
the goods “ were not actually bought by him or his agent, 
in the ordinary mode of bargain and sale, but that never- 
theless the invoice produced, contains a just and faithful 
valuation of the same at their fair market value, including 
charges,” &c. The 5th section directs that the ad valorem 
rates of duty shall be estimated on the actual cost if ob- 
tained by purchase, and the actual value if obtained other- 
wise, as in this case, and not on the cost as directed in all 
cases by the act of 1799. One of these oaths is to be 
administered in lieu, that is as a substitute, for the oath 
then required by law. That, as it appears, was the oath 
required by the 36th section of the act of 1799, as modified 
by the act of 1818; and it is a violation of the act of 1799, 
in relation to the entry of the goods, that is charged in the 
information as the cause of forfeiture in this case. 

The act of 1823 appears to be still in force so far as re- 
lates to the entry of goods, and the oaths to be administered 
on the entry. At least no act repealing this part of the 
law was referred to in the argument, and I have found 
none. The oaths required by that act are declared to be a 
substitute for the oath then required, which was that pre- 
scribed by the act of 1799, as modified by the act of 1818. 
The character of the invoice to be produced and sworn to 
is different from that required by the act of 1799. That 
was the actual cost, and for this is substituted the fair 
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market value when not obtained by purchase; and these it 
is plain may be different. By the act of 1799, the duties 
were to be, assessed on the actual cost, —by that of 1823, 
on the actual value in cases like that now under considera- 
tion. The latter act then necessarily repeals the former. 
It expressly repeals it as to the oath, and by unavoidable 
implication as to the invoice, when the importer is the 
manufacturer, by requiring a different invoice. It cannot 
be pretended that two invoices must be produced and 
sworn to, one of which must necessarily be false. The 
acts of 1830, 4 U. 8S. Stat. p. 409; of 1832, 4 U. 8. Stat. 
p. 423; of 1842, 5 U.S. Stat. p. 563; and of 1846,9 U. 8. 
Stat. p. 43, do not, as far as I can find, reinstate the oath, 
and the regulation respecting the invoice, of the act of 1799, 
in cases like the present, when the manufacturer is the 
importer. If repealed by the acts of 1823, they remain 
repealed, and there can be no forfeiture for the violation of 
a repealed and extinct law. 

This is the conclusion to which I should have come free 
from difficulty, if the case was not embarrassed by former 
judicial decisions, which are binding on this court. But 
in the case of Wood v. The United States, 16 Peters, 356, 
14 Curtis’ Decisions, 336, it was decided that the 66th 
section of the act of 1799, was in full force. That wasa 
seizure of 22 packages of piece goods, imported into New 
York in the years 1839 and 1840. The information con- 
tained a large number of counts, but the one relied on, and 
on which the goods were condemned, was founded on this 
section of the law of 1799; and the forfeiture was claimed 
on the ground of making use of a fraudulent invoice, not 
according to the actual cost in making the entry. That 
decision was followed by the case of Taylor v. United 
States, 3 How. 200, 15 Curtis’ Decisions, 382; the case of 
Clifton v. United States, 4 How. 242, 16 Curtis’ Decisions, 
39, and United States v. 67 packages of dry goods, 17 How. 
89, and 21 Curtis, 383, in 1854. All these cases followed, 
and affirm the decision in Wood v. The United States, and 
hold that the 66th section of the act of 1799, on which this 
information is founded, is still in force. If these decisions 
cannot be distinguished from the case at bar, then whatever 
may be my private opinion, the plea in bar must be ad- 
judged bad, and judgment rendered for the forfeiture. 

In all these cases there were counts on the 66th section 
of this act, claiming a forfeiture for producing an invoice 
not according to the actual cost. But in none of them 
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does it appear from the printed reports that the importations 
and entry were made by the manufacturer. By subsequent 
legislation, as well as by the act of 1799, imported goods 
bearing an ad valorem duty, when obtained by purchase, 
were required to be invoiced according to the actual cost. 
And though in some of them a different penalty for the use 
of a false and fraudulent invoice was imposed, the court 
has steadily held that the penalty prescribed of a forfeiture 
of the goods or their value by the 66th section was not 
repealed, but is still in force. ‘The doctrine of the court is 
that prior laws for the collection of the revenue are not 
impliedly repealed by subsequent legislation, except so far 
as there is a direct repugnancy between the later and the 
earlier law, and then only so far as the repugnancy exists. 

In none of these cases was the law brought to the atten- 
tion of the court in the precise point of view now presented. 
And, if we refer to the reasoning of the court in the case 
of Wood v. The United States, which is referred to and ap- 
proved, and in the subsequent decisions, it appears to me, 
that it will admit of a distinction, while holding the section 
of the act in question to be generally in force and unrepealed, 
that will take this case out of it. If we suppose in these 
cases what seems to be the fact, that a fraudulent invoice 
below the actual cost was used in the entries by purchasers 
of the goods, the identical offence was committed, for 
which the penalty in this section of the law was intended. 
Though later laws have made provisions for the same 
offence and armed them with penalties, these may be con- 
sidered as cumulative, and as this section has not been 
expressly repealed, the adding of a cumulative remedy in 
fiscal law is not held to be an implied abrogation of a 
preéxisting law. It may be conceded that the government 
cannot claim both penalties, and they may be still at liberty 
to prosecute for one or the other, at their election. 

The fiscal laws of the country, though bristling with 
forfeitures and penalties, are not held to be penal laws in 
the technical sense of the word, and like them to receive 
a strict and narrow construction. 3 Howard, 210. The 
penalties are for the prevention of fraud, and the protection 
of the revenue, and they operate incidentally for the benefit 
and protection of the honest importer and trader, against 
his fraudulent competitors. For the common interest as 
well of the government as of honest trade, they are to be 
allowed a fair and reasonable operation in furtherance 
of the intention of the legislature. But, giving this con- 


Ce a 











Court of Appeals of New York. 449 


struction to our complex revenue laws, it appears to me 
that the act of 1823 necessarily repeals so much of the 36th 
and 66th sections of the act of 1799 as applies to this case. 
It excepts out of the general rule requiring: the importer 
to produce an invoice stating the cost, the case where he ~ 
is the manufacturer, by requiring of him to produce a 
different invoice. ‘The two laws appear to have that 
repugnancy, that both cannot stand together, and that the 
latter must be held to repeal and annul the former in this 
particular. 
The result is that the plea in bar is adjudged good. 
Charles L. Woodbury, (district attorney,) for the U. States. 
Milton Andros, for the claimants. 
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Matuer Wituramson v. New York Centra Rattroap. 


The dedication of land to the use of the public as a highway, dees not 
authorize its being taken by a railroad company for their track without 
compensation to the owners of land on the highway, although the taking 
be with the consent of the legislature and of the municipal authorities. 


Sevpen, J.— This is a suit in equity, the object of which 
is to obtain a perpetual injunction, restraining the defend- 
ants from continuing to use and occupy with their railway 
a portion of a certain highway or street in the village of 
Syracuse, known as Washington street, and to recover 
damages for past occupation. 

Washington street was gratuitously dedicated to the use 
of the public by the plaintiff and others, through whose 
land it was laid, and the Utica and Syracuse Railroad 
Company, to the rights and liabilities of which the de- 
fendants have succeeded, constructed their railway upon 
it, without making any compensation to the plaintiff, and 
without his consent. At the time the track was laid, the 
plaintiff was the owner of a large number of lots fronting 
upon the street, a portion of which he has since sold, with 
a reservation of his claim against the railroad company for 
damages, and a portion of which he still owns. The dam- 
ages which have accrued both upon the sold and unsold 
portions of the premises are claimed in this suit. 
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The defendants, in justification of their occupation of 
the street, show that the charter of the Utica and Syracuse 
Railroad, Session Laws of 1836, p. 819, § 11, declares 
that their road might “ intersect,’ and be built upon any 
highway, and that this right is confirmed by the general 
railroad act of 1850. 

They also show the express consent of the municipal 
authority of the city of Syracuse to such occupation. 
The principal question, therefore, and the only one which 
I deem it necessary to consider, is, whether the State and 
municipal authorities combined could confer upon the rail- 
road company the right to construct their road upon this 
street without obtaining the consent of, or making com- 
pensation to the plaintiff. 

If the railway encroaches in any degree upon the 
plaintiff’s proprietary rights, then it is clear that the con- 
stitutional inhibition which forbids the taking of private 
poperty for public use “ without just compensation,” ap- 
plies to the case. 

It is conceded that by the dedication, the public acquired 
no more than the ordinary easement, or a right to use the 
premises as a highway, and that the plaintiff continues 
the owner in fee in respect to the unsold lots to the centre 
of the street, subject only to this easement. But it is 
contended that the taking and use of the street by the 
railroad company does not encroach upon the reserved 
rights of the plaintiff, because the use of a street for the 
purposes of a railroad is only “one of the modes of enjoy- 
ing the public easement.” . . . . . «© « © «© « 

| After examining various cases, which, the learned judge 
said, “may be considered as settling that a railroad in a 
populous town is not a nuisance per se, and that when the 

railroad company has acquired the title to the land upon 
which its road is located, such company being in the exer- 
cise of a lawful right, is not liable, unless guilty of some 
misconduct or negligence, for any consequential injuries 
which may result to others from the operation and use of 
its road; but they decide nothing whatever in regard to the 
question to be considered in this case,” —he proceeded :] 
There is also another class of cases in which, although 
the injury complained of is to the corporal rights of the 
plaintiff, yet, being merely consequential, and no direct 
trespass or unauthorized intrusion upon the plaintiff’s 
property being alleged, the question under consideration 
here could not arise. Such are the cases of Fletcher v. 
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The Auburn and Syracuse Railroad Co., 25 Wend. 464, 
and Chapman v. Albany and Schenectady Railroad Co., 
10 Barb. 360.” In these and the like cases the title of the 
company to the ground on which its road is built is not 
disputed. It is unnecessary, therefore, to notice them fur- 
ther here. 

We come then to the consideration of the cases which 
do bear, with more or less weight, upon the question to be 
decided, and upon which, so far as authority is concerned, 
its decision must mainly depend. The first among these 
cases, in the order of time as well as of importance, is that 
of The Presbyterian Society of Waterloo v.The Auburn and 
Rochester Railroad Co., 3 Hill, 567. The declaration was 
in trespass for entering upon the plaintiff’s premises, dig- 
ging up the soil, and constructing their railway track upon 
it. ‘The defence was, that the /ocus in quo was a public 
highway, and that the charter of the company expressly 
authorized it to construct its road upon and across any 
highway. ‘The point, therefore, was presented in the most 
direct manner possible, and the defence most emphatically 
overruled. The language of Chief Justice Nelson is most 
pertinent and forcible. He says: “ But the plaintifls were 
not divested of the fee of the land by the laying out of a 
highway; nor did the public thus acquire any greater 
interest therein than a right of way, with the powers and 
privileges incident to that right, such as digging the soil 
and using the timber and other materials found within the 
limits of the road in a reasonable manner, for the purpose 
of making and repairing the same, subject to this ease- 
ment, and this only. The rights and interests of the own- 
ers of the fee remained unimpaired. 

It is quite clear, therefore, even if the true construction 
of the eleventh section accords with the view taken by the 
counsel for the defendants, that the legislature had no 
power to authorize the company to enter upon and appro- 
priate the land in question for purposes other than those to 
which it had been originally dedicated in pursuance of the 
highway act, without first providing a just compensation 
therefor.” 

It was argued in that case, as in this, that using the 
road for a railway was only a different mode of exercising 
the right which had been acquired by the people; that the 
use was virtually the same, that of accommodating the 
travelling public. But the argument met with no favor 
from the court. Judge Nelson says: “ It was said on the 
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argument, that the highway is only used by the defendant 
for the purposes originally designed — the accommodation 
of the public, and for this compensation has already been 
made. ‘This argument might have been used with about 
the same force in the case of Sir John Lade v. Shepherd, 
2 Strange, 1004.” 

He adds on this subject, “The claim set up (by the 
defendant) is an easement, not a right of passage to the 
public, but to the company, who have the exclusive privi- 
lege of using the track of the road in their own peculiar 
manner. ‘The public may travel with them over the track, 
if they choose to ride in their cars.” 

This case, which was decided by our Jate supreme court 
upon full consideration, and in so emphatic a manner, ought 
to be conclusive, unless it appears upon principle to be erro- 
neous. me % 

It will not be seriously and cannot be successfully con- 
tended, either that the dedication of land for a highway 
gives to the public an unlimited use, or that the legislature 
have the power to encroach upon the reserved rights of 
the owners, by materially enlarging or changing the nature 
of the public easement. 

The only plausible ground which can be taken is that 
which was assumed in the case of The Presbyterian So- 
ciety in Waterloo v. The Auburn and Rochester Railroad Co., 
supra, and which has also been assumed here, namely, that to 
convert a highway into a railroad track is no material 
change in, or enlargement of, that to which it was origin- 
ally dedicated; that the construction of a railroad along a 
highway is simply one of the modes of accomplishing the 
object of the original dedication, viz., that of creating a 
thoroughfare and passage way for the public; in short, 
that the railroad is a species of highway, and that the two 
uses are substantially identical. 

But is this assuption just? Are the two uses the same? 
If the only difference consisted in the introduction of a 
new motive power, it would not be material. But is there 
no distinction between the common rights of every man 
to use upon the road a conveyance of his own at will, and 
the right of a corporation to use its conveyances to the 
exclusion of all others, — between the right of a man to 
travel in his own carriage without pay, and the right to 
travel in the car of a railroad company on paying their 

rice ? 
It may be said that the use of the road as a common 
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highway is not subverted ; that a man, may still drive his 
own carriage upon it. Without pausing to notice the 
fallacy of this argument, and the impracticability of the 
enjoyment of such a right when railroad trains are passing 
and repassing every half hour, let us look at the subject in 
another point of view. The right of the public in a high- 
way is an easement, and one that is vested in the whole 
public. Is not the right of a railroad company, if it has 
a right to construct its track upon the road, also an ease- 
ment? This cannot be denied; nor that the latter ease- 
ment is enjoyed, not by the public at large, but by a 
corporation ; because it will not be pretended that every 
man would have a right to go and lay down his timbers 
and his iron rails, and make a railway upon a highway. 
These, then, are two easements; one vested in the public, 
the other in the railroad company. These easements are 
property, and that of the railroad company is valuable. 
How was it acquired? It has cost the company nothing. 

The theory must be that it is carved out and is a part 
of the public easement, and is, therefore, the gift of the 
public. ‘This would do if it was given solely at the ex- 
pense of the public. But it is manifest that it is at the 
joint expense of the public and the owner of the fee. 
Ought not the latter, then, to have been consulted ? 

But it is unnecessary to refine upon this case. Any one 
can see, that to convert a common highway, running over 
a man’s land, into a railroad, is to impose an additional 
burthen upon the land, and greatly to impair its value. 
As no compensation has, in this case, been made to the 
owner, his consent must in some way be shown. 

The argument is, that as he has consented to the laying 
out of a highway upon his land, ergo, he has consented 
to the building of a railroad upon it, although one of these 
benefits his land, renders access to it easy, and enhances 
its price, while the other makes access to it both difficult 
and dangerous, and renders it comparatively valueless. 
Were the transaction between two individuals, every one 
would see at once the injustice of the conclusion attempted 
to be drawn. It is the public interest, supposed to be in- 
volved, which begets the difficulty ; and it is just for this 
reason that the Constitution interferes for the protection 
of individual rights, and provides that private property 
shall not be taken for public use without compensation ; 
a provision no less necessary than just, and one which 
it is the duty of courts to see honestly and fairly enforced. 
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The case stated by the learned judge who delivered a 
dissenting opinion in the supreme court, is a striking illus- 
tration of the injustice that would frequently be done under 
the rule contended for by the defendants. 

A street was laid out through a man’s land, and he was 
assessed several hundred dollars for benefits, in addition to 
the land taken, and before the street was opened it was 
taken by a railroad company, and converted into the track 
of their road. The owner lost his land, had to pay several 
hundred dollars, and had the annoyance of the railroad 
besides, while the railroad company got the road for 
nothing. 

The case of Inhabitants of Springfield v. Connecticut 
River Railroad Co., 4 Cush. 63, shows what the supreme 
court of Massachusetts thought of the argument that the 
uses are the same. It was insisted there on the part of the 
defendants, that the power conferred upon them by the 
legislature to build their road between certain termini, 
gave them, by necessary implication, the right to build 
their track upon any intervening highway. But Chief 
Justice Shaw, in his reply to this argument, says: “ The 
two uses are almost, if not wholly, inconsistent with each 
other, so that taking the highway for a railroad will nearly 
supersede the former one to which it had been legally 
appropriated. The whole course of legislation on the 
subject of railroads is opposed to such a construction.” 

I concur with the learned chief justice, and have no 
hesitation in coming to the conclusion, that the dedication 
of land to the use of the public as a highway is not a 
dedication of it to the use of a railroad company; that 
the two uses are essentially different, and that, consequent- 
ly, a railroad cannot be built upon a highway without 
compensation to the owners of the fee. ‘The legislative 
provisions on the subject were probably intended, as was 
intimated in The Presbyterian Society of Waterloo v. The 
Auburn and Rochester Railroad Co., supra, to confer the 
right so far only as the public easement is concerned, 
leaving the companies to deal with the private rights of 
individuals in the ordinary mode. If, however, more was 
intended, the provisions are clearly in conflict with the 
Constitution, and cannot be sustained. 

It follows that the defendants in constructing their road 
upon Washington street, without the consent of the plain- 
tiff, and without any appraisal of his damages, or compen- 
sation to him in any form, were guilty of an unwarrantable 
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intrusion and trespass upon his property, and that he is 
entitled to relief. 

Although he had a remedy at law for the trespass, yet 
as the trespass was of a continuous nature he had a right 
to come into a court of equity, and to invoke its restrain- 
ing power to prevent a multiplicity of suits, and can, of 
course recover his damages as incidental to this equitable 
relief. There may be doubt as to his right to recover in 
this suit the damages upon the lots which have been sold, 
because, as to those lots, there was no occasion to ask any 
equitable relief, and to permit the damages to be assessed in 
this suit in effect deprives the defendants of the right to have 
them assessed by a jury. But as this question has not 
been raised it is unnecessary to consider it. 

The judgment must be reversed, and there must be a 
new trial, with costs, to abide the event. 


Supreme Judicial Court of Massachusetts. Nov. 9, 1857. 
Before Suaw, C. J., at Chambers. 
Betty’s Case. 


A slave brought by his master into a free State has a right to stay with 
his master, or not, at his election, and if he elect to remain with his 
master, no one can interfere with him. 


Habeas corpus upon petition of Lucy 8. Schuyler, of 
Lawrence, setting forth that a colored woman, named 
Betty, was restrained of her liberty, at said Lawrence, by 
Sullivan Sweet and his wife. After the writ had been 
read. the counsel for the respondents stated that they be- 
longed in ‘l'ennessee, and had been travelling with their 
servant Betty, in Canada and several of the Northern 
States, and for the last six weeks had been at Lawrence. 
That Betty had, during all this time, been aware that she 
was entitled to her liberty, and had been under no re- 
straint; and that his clients were willing to abide by her 
choice. 

This course was assented to by the petitioner’s counsel. 

T'he chief justice said, that in similar cases he had 
ordered a private examination of the person in whose be- 
half the writ was brought, that there might be no restraint 
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or intimidation, and that the full court had approved this 
course. He then retired with Betty into an adjoining 
room, and soon returned. He said that he had had a full 
and free private conversation with her, and found her fully 
competent to make her own election. She had stated that 
she was strongly attached to Mr. and Mrs. Sweet, and 
wished to remain with them; and that she had a husband 
living in Tennessee, from whom she was not willing, upon 
any consideration, to be separated. Now it was contrary 
to all the principles of freedom that this or any other per- 
son should not exercise a free choice in such a matter. 
Betty was entirely at liberty to exercise her free choice, 
and no one could interfere with her, without incurring a 
personal liability. It had been decided in a similar case 
brought before Judge Dewey, at Springfield, some years 
since, that a person in whose behalf a writ of habeas corpus 
was procured against his will, could maintain an action 
against the person procuring the writ. In recording the 
proceedings, he should certify that this person was brought 
before him, that she was not a fugitive from labor in the 
sense of the Constitution, and should certify the agreement 
of the parties, so that one, ten, or twenty years hence, the 
party most interested might have the benefit of the record. 
He thought this would entitle her to her liberty in Ten- 
nessee, for the rule was that slavery was local, and liberty 
general. ‘The act was, he thought, in effect, an emancipa- 
tion. He had told her he knew it was so in Louisiana, 
but as she had preferred to go with the claimant, he had 
not thought it necessary to decide whether it was so in 
Tennessee. 

His Honor caused the following record to be made : — 

“ Before me, Lemuel Shaw, chief justice of the supreme 
judicial court of Massachusetts, at chambers in the court 
house at Boston, in the county of Suffolk, on Monday, 
the 9th day of November, Anno Domini 1857, on the 
return of a writ of habeas corpus issued by the police 
court of Lawrence, in the county of Essex, on the 7th of 
November instant, returnable before the supreme judicial 
court, or some one of the justices thereof. 

The precept of the said writ, was to command the sheriff 
or either one of his deputies, that the body of a colored 
woman, called Betty, whose further name was alleged to 
be unknown, but whose person and residence were described 
by one Sullivan Sweet, the younger, but whose true name 
was agreed before me to be Lewis Sweet, and his wife, 











> 
3 
4 
2 
4 
; 
z 
a 
é 
* 
¢ 








Supreme Judicial Court, Mass. 457 


whose true name was agreed before me to be Laura N. 
Sweet, restrained of her liberty, as it was said, he the officer 
take and have before the supreme judicial court, of the 
Commonwealth, or one of the justices thereof, at Boston, 
in the county of Suffolk, immediately after the receipt of 
said writ, to do and receive what said court or justice shall 
order and consider concerning her in that behalf. 

And he was also commanded to summon the said Sweet 
and his wife, then and there to appear before said court 
or justice, to show the cause of the detaining of the said 
Betty. And the said writ was returned to Bayley Bartlett, 
Esq., deputy sheriff of said county of Essex, who thereupon 
certifies, that he has taken the body of the said Betty, and 
now has her before me, at the time and place above men- 
tioned, and also that he had summoned the said Sweet, 
by giving him an attested copy of the said writ, on Saturday, 
the 7th inst., and his wife the same on the 9th inst. 

And in pursuance of the said summons, the said Sweet, 
whose true name is admitted to be Lewis Sweet, and his 
wife, whose true name is admitted to be Laura N. Sweet, 
also appear at the same time and place. 

And the said Lewis Sweet and Laura N. Sweet by 
Benjamin F. Watson, Esq., their counsel and attorney, 
in their presence and in their behalf stated, that they came 
here from the State of Tennessee ; that the said Betty was a 
slave in their service ; that they went with her into various 
States of the Union and into the province of Canada, and 
then voluntarily brought her into the State of Massachusetts, 
and that she had resided with them in the city of Lawrence 
about six weeks last past; that if she elected to remain in 
Massachusetts and be at liberty, they were willing she 
should do so; and that they had no intention or desire to 
prevent it. 

Whereupon, I proposed and had an examination of the 
said Betty apart from the said Sweet and wife, and all 
other persons — upon which it appeared to me, that she 
is twenty-five years old, intelligent and capable of judging 
for herself; that she has a husband in Tennessee and other 
relatives; that she is much attached to Mr. and Mrs. Sweet ; 
is very well treated by them, and desires to remain and 
return with them, and this desire she expressed decisively 
and upon repeated inquiries. 1 explained to her her right 
to freedom and protection here, and that she could not 
lawfully be taken away against her will. 

Whereupon it was ordered and adjudged, that the said 
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Betty be at free liberty to remain with Mr. and Mrs. Sweet, 
or go elsewhere, at her free choice, and that all persons be 
interdicted and forbidden to interfere with her personal 
liberty in this respect. 

And I direct this order to be annexed to said writ and 
return, and filed with the records of the supreme judicial 
court for the county of Suffolk, for the information and 
security of all persons concerned. 

Lemvuet Suaw, Chief Justice, 8. J. C.” 

J. A, Andrew, for petitioner. 

B. F. Watson, for respondents. 





Superior Court of Suffolk County, Massachusetts. 
March Term, 1856. 


Before the full Bench. Reported by L. H. Bovrett, Esq. 
CurisTtorpHer F. Couuins v. Henry D. Smita & Trustees. 


After the persons summoned as trustees have answered generally, and also 
all the plaintiff’s interrogatories, and allegations of fact have been filed, 
and depositions taken in support of them, the trustees can file additional 
answers denying those allegations, and such answers must be taken as 
true ; but the court may impose such terms as are reasonable. 

When the trustees are by their answers chargeable generally, the court 
will hear and determine allegations of fact as to the amount with which 


they are chargeable. 
And it seems that such allegations can only be heard and determined in 


the original suit, and not on scire facias. 


Assott, J. — The trustees by their answers in this case 
disclose a certain amount of credits in their hands at the time 
of the service of the writ upon them, for which it is admitted 
they are not chargeable, and a larger amount for which 
they claim they are not liable. After a general disclosure 
by the trustees, and in addition, full answers to interroga- 
tories propounded to them, the plaintiff makes certain 
allegations of facts, neither admitted nor denied by the 
trustees, under the provisions of the Rev. Sts., ch. 109, 
§ 15. After the filing of the allegations, and after the 
plaintiff had taken several depositions to sustain them, the 
trustees move to be allowed to answer further, so as to 
expressly deny some of the plaintiff’s allegations; and 
also that no further proceedings be had upon said allega- 
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tioas or any of them, upon the ground, that it being ad- 
mitted that they are to be charged; and the court having 
no power to fix in this suit the sum, it becomes here en- 
tirely unnecessary and useless to pass upon the allegations 
of fact which relate only to the question of the amount 
for which they are chargeable. 

Two questions are then raised, both somewhat important 
in practice ; first, whether after the trustee has answered 
both generally and also all the plaintiff’s interrogatories, 
and allegations of fact have been filed and depositions 
taken in support of them, the trustees can file additional 
answers, denying those allegations, and if permitted to do 
so, what shall be the effect of such additional answers 
upon the allegations; and secondly, can the court be called 
upon in the original suit to hear and determine allegations 
of fact made by the plaintiff, which have reference solely 
to the sum for which the trustees are to be charged, their 
answers admitting that they are chargeable generally. 

Upon the first proposition, we think it clear both upon 
principle and authority, that the court should permit trus- 
tees to answer at any time before the allegations of fact, 
and the question of their being charged, have been passed 
upon and decided. What is the policy of the law in 
reference to fixing the liability of trustees in the process 
of foreign attachment? Clearly this, that the whole matter 
should be decided, as far as it can be, on the sworn state- 
ments of the trustees themselves; they are bound to dis- 
close all the facts pertinent to that issue under oath; that 
disclosure is to be taken as absolutely true, and cannot be 
contradicted ; and if they answer falsely, they are not only 
subject to the punishment for perjury, but also to a penalty 
to be recovered by the plaintiff. Rev. Sts. ch. 109, §§ 16, 
11, 12, 78; St. of 1852, ch. 315, §§ 56,57. The policy of 
the law, in this respect, is carried so far, that now even 
after the trustees have been examined and charged in the 
original suit, upon scire facias the court may permit them 
to answer further. Rev. Sts. ch. 107, § 41; Bickford v. 
Boston § Lowell R. R. Co. 21 Pick. 109. Indeed, taking all 
the provisions of the Jaw on this subject together, we think 
it not only within the power of the court to permit the trus- 
tees to answer further at any time before they are charged 
in the original suit, but also that it is obligatory upon 
them to disclose all the facts bearing on the question to 
be decided, whenever and as soon as it is within their 
power so to do. Their duty is to disclose all the facts 
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bearing upon the question; and if that has not been done 
in their first answer, then it should be done as soon as 
such facts occur to their recollection, or come to their 
knowledge. There can be no doubt of the right of the 
plaintiff to put additional interrogatories to elicit further 
facts at this stage of the proceedings, and that the trustees 
would be bound to make true answers to such questions ; 
and we think the right to make further disclosures on the 
part of the trustees is as broad and extensive as their obli- 
gation to answer all pertinent interrogatories, at any time 
before final judgment. And such is the principle sub- 
stantially established by the adjudged cases. Hovey v. 
Greene, 12 Pick. 167; Carrique v. Sidebottom, 3 Met. 297. 

The court having full power over the question of costs, 
will of course see to it, that no injustice is done by this 
neglect to answer at the proper time. In this case, the 
additional answer can be filed on condition that the trus- 
tees pay the costs of the depositions to prove those facts 
denied in it, and take no costs after the filing of the 
allegations until the filing of such answer. When filed, 
of course it is to have the same force and effect as any 
other disclosure, of the trustee, that is, it is to be taken as 
true, and cannot be controlled or controverted. Rev. Sts. 
ch. 109, § 15. 

The other question is this, are the court to hear and 
decide upon allegations of fact, in the original suit, which 
bear only on the amount of credits for which the trustees 
are chargeable, and not upon the issue whether they shall 
be charged at all, it being admitted that they are charge- 
able at all events? It has been urged upon us very strongly 
as an argument for refusing to pass upon such allegations, 
that a finding upon them in this case cannot vary the 
decree of the court in the least degree; because at all 
events there must be here, the only judgment which can 
be had in the original suit, namely, that the trustees are to be 
charged generally; and that it may never become neces- 
sary to hear the allegations at all, as the judgment debtor 
may pay the judgment, or it may be satisfied in some 
other way. This is undoubtedly so, but it proves too 
much, for the reason would apply with the same force, 
after the trustee has by his answers admitted any sum in 
his hands, however small, for which he was chargeable, 
against his being ordered to answer any questions put to 
show he had other effects in his possession, as in that case 
whatever might be the answer, the court must enter one 























Superior Court of Suffolk County, Mass. 461 


and the same decree, viz., “trustee charged.” No one, 
however, we apprehend, would in such case doubt that 
the trustee would be bound in the original suit, to answer 
all questions as to the amount of the credits in his hands. 
Although this precise question has not been, we be- 
lieve, decided, the court having refrained from giving an 
opinion upon it in the only case in which it has been 
_raised, (Gouch v. Tolman et al. 10 Cush. 104,) we think 
a careful examination of the system which has been 
enacted in reference to foreign attachment, will enable 
us to come to a satisfactory result. One of the first 
and most important considerations which strikes us in 
such examination, is this, that as a general rule, the 
whole examination upon which the trustee’s liability is 
made to depend, must be had in the original suit. ‘This 
was carried so far, that previous to the Revised Statutes, 
no further examination was permitted on scire facias under 
any circumstances, where one had been had in the original 
suit. Bickford v. The Boston and Lowell R. R. Co. 21 Pick. 
109. The provision made in the Rev. Sts. ch. 109, § 41, is 
only an exception to the general rule, and merely gives 
the court power, as a matter of discretion, to permit such 
farther examination. Indeed throughout the whole chapter 
on the subject, the examination provided for has reference 
to the original suit, — and perhaps it might be sufficient to 
say, that as the whole matter is provided for and regulated 
by statute, and the power to make allegations of fact is 
only given in the original suit, it cannot be extended to a 
scire facias. ‘The expression used in section 15th, which 
gives this power is quite significant. “'The answers, &Xc. 
sworn to by any one summoned as a trustee, shall be con- 
sidered as true, in deciding how far he is chargeable, but 
either party may allege and prove any facts, &c. that may 
be material in deciding that question.” But when we 
look further at the provisions regulating proceedings on a 
scire facias, we think all real doubt is removed. Section 
40th provides that if the trustee is defaulted on the scire 
facias, judgment shall be rendered on the facts stated, in 
his original examination, or proved on the trial that may 
have been had thereon, very clearly contemplating a trial 
upon allegations of fact provided for in the 15th section. 
The 41st section provides that if the trustee appears on 
the scire facias, and he has been examined in the original 
suit, the court may permit him to be examined further, 
and also to plead and prove any matter necessary for 
39* 
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his defence, which clearly does not relate to facts bearing 
upon the question of the sum for which he should be 
chargeable, but to matters of discharge or avoidance, hap- 
pening since the judgment in the original suit. We have 
then very careful provision made for what may be done 
upon scire facias, but not the slightest allusion to any 
right in the judgment creditor of making or proving any 
allegation of fact. Taking all these different enactments 
together, we are entirely clear that it is our duty to hear 
and decide the allegations of the plaintiff at this stage in 
the progress of the trial, and we have but little doubt that 
it is the only time when the plaintiff can avail himself of 
the proof of such allegations. 

E. Buck, for plaintiff. 

C. Demond, for defendants. 





Wuite v. Proprietors or Neronset Bripce. 


This and the four following cases in the Superior Court were reported by 
8S. M. Quincy, Esq. 


Venue — Place of lusiness — Act of 1854. 


A place of business is not equivalent to a place of residence for the pur- 
ose of bringing an action between a natural person and a corporation. 
ev. Sts., ch. 90, §§ 14 and 16; Act of 1854, c. 322. 


This was an action by the plaintiff resident in Norfolk, 
having his place of business in Suffolk, against a turnpike 
corporation of Norfolk, but described as having its office 
or place of business in Suffolk. Answer in abatement 
admitting the plaintiff's place of business, but denying 
that of defendant. On demurrer, it was held, that the act 
of 1854, ch. 322, under which it was claimed that the 
plaintiff’s place of business entitled him to bring this 
action in Suffolk, applies only to cases under Rev. Sts., ch. 
90, § 14, which section, so far as it fixes the county, provides 
only for actions between natural persons, all cases in which 
a corporation may be a party being provided for by § 16 of 
the same chapter. Demurrer overruled. 

Edward Avery, for plaintiff. 

S. M. Quincy, for defendant. 
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JEWETT v. Mower. 
Practice act — Answer in abatement. 


Two answers in abatement were filed in this case, set- 
ting forth distinct matters. Plaintiff moved that defendant 
be required to elect which he would rely on. Defendant 
cited § 27 of the practice act of 1852, providing that any 
defence which might have been made by plea may now 
be made by answer. Held, that this section merely sub- 
stitutes an answer in the place of a plea, subject to the 
same rules against duplicity. The defence formerly made 
by plea may now be made by answer. ‘The answer con- 
tained in the two papers on file sets up two distinct mat- 
ters. Plaintiff’s motion granted. 

Sewell and Angell, for plaintiff. 

E. F. Hodges, for defendant. 





Parsons v. Bacon. 
Principal and agent — Definite instructions. 


This was an action by a principal against his agent, a 
commission merchant in San Francisco, to recover dam- 
ages alleged to have been sustained by a sale of pork 
contrary to instructions. Said instructions were contained 
in letters which, with the answers, were submitted to the 
court to decide whether, from the correspondence as a 
whole, definite instructions appeared to have been given, 
the violation of which would render the agent liable. The 
first letters gave the agent full discretionary power as to 
the time of sale. A subsequent letter, dated September 
4th, contained the following words: “ You will close the 
pork at your discretion in October or November.” The 
receipt of this letter was acknowledged, but no allusion 
made to the instructions. November 3d the agent wrote: 
“ Your pork we will close at first opportunity.” On the 
same day the principal wrote: “ Should any circumstance 
have prevented a sale of pork or sugar, I pray you to close 
them at once.” November 19th the principal wrote com- 
plimenting the agent’s sagacity in waiting for a rise in 
sugars, and adding: “I hope you will be as lucky or 
sagacious with the pork.” This letter could not reach the 
agent until after the end of November. The pork was 
sold in February. It was argued that the correspondence 
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as a whole did not show positive instructions, which the 
agent was bound to understand as such, the law being 
that when loose or vague instructions are misunderstood, 
the loss falls on the principal. 

Per curiam. The instruction in the letter of September 
1st was indefinite, and the only approach to a subsequent 
waiver was in the letter of November 19th; and this can 
only be considered as the expression of a hope that the 
sale of the pork (under the instructions) would eventuate 
as well as that of the sugar. Judgment for the plaintiff. 

C. T. and T. H. Russell, for plaintiff. 

Clarke and Shaw, for defendant. 





Stinson v. Prescott, Adm’r. 


A written obligation by a husband to pay the board of his wife at an 
insane asylum, specifying no time, will bind his estate for board accruing 


after his death. 


This was an action brought to recover a sum of money 
paid by the plaintiff as surety for the defendant’s intestate 
on an obligation in substance as follows: 


“Tn consideration of Mrs. Prescott being admitted a 
patient into the McLean Asylum, we the undersigned 
promise the Massachusetts General Hospital to pay the 
rate of board determined by the trustees, and to pro- 
vide requisite clothing, &c. for the patient. Witness our 


hands, &c. 
W. P. Prescott, Principal. 


S. G. Stinson, Surety.” 


An action was brought on this instrument by the hospital 
against the surety, to recover board which had accrued 
subsequently to the husband’s death, and the administrator 
refusing to pay, the surety did so, and settled the action. 

The defence was, that this obligation was no more than 
a promise by the husband to do what the law requires of 
every man, viz., to support his wife during his life; that as 
the husband’s estate is not liable for such support after his 
death, the payment by the surety for subsequently accru- 
ing board was in his own wrong. 

(It was also suggested by Huntineron, J., at the argu- 
ment, that this might possibly be one of those cases where 
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although the principal was bound, yet the surety was 
discharged on the ground of an alteration in his liability ; 
that the surety might have been willing to assume a liability 
which the husband could at any time determine by the 
removal of the wife, but not when this power devolved 
upon a guardian.) 

Per curiam. No time being fixed, this obligation 
must be construed as intended to create a liability for as 
long a time as the wife should remain, irrespective of the 
husband’s death. The performance of the agreement not 
requiring the personal skill of the intestate, his estate is 
bound. Bac. Abr., Executor, &c. P. “If a man be bound 
to instruct an apprentice in a trade, and the master dies, 
the condition is dispensed with, for it is personal, but if he 
were likewise bound to find him with meat, drink, &c., 
this the executors are obliged to perform.” 

It was agreed that judgment for the plaintiff should not 
be rendered until the determination of other actions pend- 
ing between the same parties. 

C. E. Allen, for plaintiff. 

J. P. Healy, for defendant. 





Mauuory v. Snow & Trustee. 


The claimant of funds in the hands of a trustee by assignment from the 
principal defendant, is admitted as a party to the action by Rev. Sts., 
ch. 109, §§ 17, 18, for a specified purpose only. The trustee having 
appeared and confessed funds, such claimant cannot take advantage of 
want of jurisdiction as against the pene defendant, a non-resident, 
occasioned by the want of an effectual attachment of property. 

The provisions of Rev. Sts., ch. 90, § 53, for issuing a new summons in 
case of a defect in service, do not apply to the summons to trustee in 
foreign attachment. 


This was an action against the defendant, never an 
inhabitant of the State, authorized by Rev. Sts., ch. 90, 
§ 44, only where an effectual attachment of property can 
be made on the original writ. The officer’s return stated 
that he delivered the summons to the trustee, who after- 
wards appeared, answered and confessed funds. The 
principal defendant was defaulted, but his assignee of the 
funds in the trustee’s hands being notified, appeared to 
defend his title according to Rev. Sts., ch. 109, §§ 17, 18. 
The officer then moved to amend his return, which being 
allowed, it appeared that the person to whom the summons 
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was given in hand, was not the trustee, but his father. 
The plaintiff then moved for farther service on the trus- 
tee under Rev. Sts., ch. 90,§ 53. The claimant moved 
that the case be dismissed on the ground that the jurisdic- 
tion of this action depended upon an effectual attachment 
of property; that such attachment of property in the hands 
of a trustee is made by a service of the summons; that in 
so far as jurisdiction depends on notice, the service of 
process may be waived by a voluntary appearance ; but 
where the service of the summons constitutes an attach- 
ment which is essential to the jurisdiction of the court, 
such service cannot be waived. 

The court held that the section relied on by the plaintiff, 
in his motion for further service, applies only to cases 
where there is a valid attachment, but a defective service 
of summons; that in such cases the service may be com- 
pleted by the issuing a new summons, but that the sec- 
tion does not apply to a service of summons which itself 
constitutes the attachment. But that the trustee having 
appeared and confessed funds, the want of attachment 
could not be taken advantage of by the claimant, who 
was admitted as a party for a specified purpose only. 
Both motions overruled. Claimant appeals. 

A. O. Allen, for plaintiff. 

Merrill, for claimant. 





Wixurs Hanscome v. Georce W. Hewes. 


Where the defendant has filed a set-off, and the plaintiff has failed to 
appear to prosecute his suit or defend the set-off, the court will order 
as aoe for the amount of the set-off and costs, and the plaintiff will 

forever barred from further prosecution of his claim. 


Assott, J.— This was an action of contract, in which 
the defendant filed a declaration in set-off, to which an 
answer was filed by the plaintiff’ When the case came 
up for trial, neither the plaintiff or his attorney appeared. 
The court ordered them to be called to prosecute his suit 
against the defendant, which was done, and he made de- 
fault. The defendant was present and ready, claiming to 
go on with the trial on his set-off. The court then ordered 
the plaintiff to be called to come into court and defend 
against the claim and demand set forth in the defendant’s 
declaration in set-off, — which was done, and the plaintiff 
again made default. ‘The question now arises whether 
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these proceedings were right, and what judgment shall be 
entered in the case. 

The law regulating this subject provides that the trial 
on the set-off shall be had precisely as if a suit had been 
commenced on it in the usual form; Rev. Sts. ch. 96, 
§ 17, 1 Stat. of 1852, ch. 312, § 37; the intention being 
undoubtedly to give the defendant all the advantages he 
could obtain by commencing an independent action upon it. 
The policy is to prevent the multiplication of suits, and 
to require the settlement of all demands arising ex con- 
tractu, due and payable between the same parties, in one 
action. To effect this end a further provision is made, 
that the plaintiff shall not discontinue his suit without the 
consent of the defendant. Rev. Sts. ch. 96, § 24. But if 
the plaintiff refuses to come into court, the only way in 
which his attendance could be compelled, would be by a 
process for contempt; such process would bring him in, 
but when there, he could refuse to prosecute his claim. 
The evident intent and meaning of the law is, that after a 
set-off is filed, the defendant shall have the right to prose- 
cute it to final judgment, and also have the claim of the 
plaintiff finally passed upon, in the same suit. How can 
this be done, where the plaintiff absents himself, and re- 
fuses to appear to prosecute his claim or defend against 
the defendant’s set-off? We think by the very course 
taken in this case, the plaintiff fails to prosecute his claim, 
he in fact becomes nonsuit; but the judgment to be ren- 
dered against him must be more effectual than the one 
usually rendered in cases of nonsuit. In this case it would 
be a bar to any other suit upon the same claim, because 
otherwise full effect would not be given to the provision 
that the plaintiff should not discontinue without the con- 
sent of the defendant. If under such circumstances judg- 
ment is rendered against the plaintiff because he refuses 
to prosecute, or offer any evidence of his claim, it should 
forever bar him from a further prosecution of it. 

As to the defendant's claim in set-off the course is quite 
plain. It is to be tried precisely as if an action had been 
commenced upon it. When the defendant is ready for 
trial upon it, and the plaintiff fails to appear, judgment 
must go as in the ordinary case of default, for debt and 
costs. In this way the rights of the defendant are pre- 
served according to the evident intention of the provisions 
of the statute on the subject of set-off. 

S. C. Maine, for plaintiff. 
W. L. Burt, for defendant. 











Recent English Cases. 


Liecent Guglish Cases. 
[Condensed from the Law Times. ] 


Court of Appeal in Chancery. 
Stourton v. Stourton. 


Parent and child — Guardian — Religious faith. 


A child of Roman Catholic parents was born a few days before 
the death of his father, who died intestate, leaving an esta‘e of 
which the greater part of the income was settled on his widow. 
The widow for five years after her husband’s death conformed to 
the Roman Catholic faith, but afterwards became a member of the 
Church of England, and for four years educated her son in the 
faith of that church, without interference from the relatives of her 
husband. They then filed a bill, making the child a ward of court, 
and applied to have his uncle, a Roman Catholic, appointed his 
guardian, with a view to his education in his father’s religion. 
Held, afier an interview with the boy, that it would be dangerous 
to unsettle his mind by new teaching, and that his mother should 
be the sole guardian, she undertaking to support him. The acquies- 
cence of the father’s relatives for so long a period, was considered 
to have an important bearing on the case. 


Reimars v. Druce. 
Compromise on appeal — Decree. 


This case (reported ante p. 277) was compromised on appeal, and 
it appearing that the defendants, Druce and others, were executors, 
and that their cestuis que trust were not made parties, a decree 
confirming the compromise was made, for their protection. The 
Lords Justices (Turner and Knight Bruce) were inclined to think 
the contract an English one, and to doubt how far the court would 
be governed by the decisions of a foreign court on such a point. 


Forsnaw v. HiceInson. 
Trustees — Liability for acts done boné fide and apparently beneficial. 


A testator who was a merchant carrying on business in England 
and in the West Indies, left considerable estates, both real and per- 
sonal, and large debts; he made large bequests to his children and 
other pecuniary bequests, all of which were paid, excepting one to B. 
of 5007. One of his executors, who was also a partner, entangled 
the affairs of the estate with those of the firm, and the latter be- 
coming insolvent, the assignees filed a bill for an account and to 
have advances repaid, and one of the sons filed a bill for his legacy. 
A compromise was made by which the sum due to the firm was 
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established, and all the residuary estate was transferred to trustees, 
with full powers of sale, upon trust to pay the sum found due to 
the assignees and the other debts, legacies, &c. There was a full 
clause of indemnity to the trustees for any act done by them in 
execution of the trust. The trustees proceeded to sell the estates 
of the testator, and made a beneficial sale of one of his freeholds; 
the purchaser alleged that the legacy of 500/. to B. was a charge 
on the estate, and refused to complete the purchase, until it was 
discharged ; the trustees were advised by their solicitor that the 
legacy was a charge on real estate, and, acting in good faith, paid it 
off; the estate proved insufficient to pay all the debts and legacies 
in full. Held, (reversing the decision of the Master of the Rolls,) 
that the court would not consider the question whether the legacy 
was a charge, and that the trustees having acted in good faith and 
with a reasonable discretion for the benefit of the estate, this pay- 
ment should be allowed in their account. 


(Before the Lorp Cuancettor.) 


Wess v. Kirsy. 


Vendor and purchaser — Specific performance. 


A testator left certain leascholds in trust for his wife during her 
life, and ordered them to be sold after her decease ; and appointed 
her one of the trustees. The wife survived the other trustees, and 
at her death a son of the testator, residing in Canada, was next of 
kin to her and also to the testator. The plaintiff, who was attorney 
of the son, obtained from the court of probate letters of administra- 
tion de bonis non cum testamento annexo for the use and benefit of 
the son until he should duly claim and obtain administration, in 
like form, of the effects of the wife, who had been the surviving 
executrix and trustee of the testator. The plaintiff offered the lease- 
holds for sale at auction, and one of the conditions of sale being as 
follows: ‘+The vendor sells under the will of J. H., deceased, 
and the concurrence of the persons beneficially interested in the 
estate of the deceased or in the purchase money shall not be re- 
quired, and the vendor shall only be required to enter into the 
usual trustee covenant that he has done no act to incumber.” In 
the particulars of sale it was stated to be “ by order of the execu- 
tors of the deceased J. H.’’ The defendant became the purchaser, 
but refused to complete. Upon a bill of specific performance, 
Held, (reversing the decision of Stuart, V. C.) that inasmuch as 
the letters of administration would be revoked by the deati of the 
son, who was in Canada, and as at the time of sale it was im- 
possible to know whether he were still alive, the plaintiff was not 
entitled to specific performance. 
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BroaDBENt v. THe Impertat Gas Licut Company. 


Construction of act of Parliament — Damages to lands adjoining those of 
incorporated company— Damages caused in carrying on works — In- 
junction. 


The defendants were incorporated by a special act of Par- 
liament in which was embodied the 68th section of the Land 
Clauses Act of 1845, which provides a mode of compensation for 
all persons * where lands are taken, or injuriously affected by the 
execution of the work or undertaking,” &c. The 29th section 
of the special act further provided that the company should be 
liable to indictment for nuisance, or to any other legal proceeding 
to which they might be liable in consequence of making or supply- 
ing gas, as if the act had not been passed. The plaintiff was a 
market gardener whose lands adjoined those of the company. The 
company in 1851 enlarged their works, and moved them nearer 
to the plaintiff’s garden, and he brought an action at law in 1854 
for injury alleged to be caused to his fruit and flowers by smoke 
and gases evolved in the course of the manufacture of gas at the 
defendants’ works. The defendants denied that any such effects 
were produced by their manufacture. At the suggestion of the 
judge before whom the case came on for trial, it was referred to an 
arbitrator, who awarded in favor of the plaintiff with damages for 
the injury up to the time of reference. This suit was brought to 
enjoin the company from making gas to the injury of the plaintiff. 
Held, that the cases in which compensation was to be given 
under the 68th section, were only those in which the thing done 
was lawful; but that the act did not authorize the company to 
create a nuisance, therefore the plaintiff had no remedy under that 
section, and might resort to action at law or suit in equity. Also 
that that section referred only to the damage caused by the execu- 
tion of the permanent works of the company, and not to such as 
might be caused by carrying on the manufacture. Also that the 
award made in the former action must be held equivalent to a 
verdict, and would authorize the courts to issue an injunction, 
without sending the plaintiff to try another suit at law. 


AGNEw v. Pope. 
Will — Construction — Revocation. 


A testator by his will gave 1500/7. to each of his seven daughters, 
and gave to trustees as many sums of 6500/. as there should be 
daughters living at his death, in trust for them respectively for life, 
with rights of survivorship and accruer. To A., one of his daugh- 
ters who married in his lifetime, he gave 8000/., and thereupon made 
a codicil reciting this fact, and directed that this provision should 
be in lieu and satisfaction of the said two legacies of 1500/. and 
65007. bequeathed to A. for her benefit, and revoked said two 
legacies. A. survived her father and died, leaving a son; the son 
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claimed a share in the portions of three of the testator’s daughters 
who died without issue. 

Held, (reversing the decision of Stuart, V. C.) that he was en- 
titled, the revocation not extending to the contingent interest. 


University or Lonpon v. YARROW. 
Will — Charity. 


A bequest to found an institution for investigating and curing 
the maladies of quadrupeds and birds useful to man, and for the 
support of a professor to superintend the business of the institution 
and to lecture thereon, is a valid charitable bequest. 


Grosvernor v. Tue Hampsteap Junction Rattway Company. 
“ Part of house or building ’’ — Land Clauses Consolidation Act. 


The Land Clauses Consolidation Act of 1845, which provides for 
the compulsory purchase of land by railway companies, &c., enacts, 
“that no party shall be required to sell to the promoters of any 
undertaking a part only of any house or other building or manu- 
factory, if such party be willing and able to sell and convey the 
whole thereof.” The plaintiff in this case had undertaken in be- 
half of a charity to build certain almshouses, consisting of a.central 
building and two wings; the wings were not to be erected imme- 
diately, but as soon as there should be funds. The defendants 
gave notice of an intention to take a small strip of ground, part of 
that designed for one of the wings. Held, (reversing the decision 
of Wood, V. C.) that it was a part of the house within the meaning 
of the act. 


Admiralty Instance Court. 
Tue INFLEXIBLE. 
Collision— Rule of damages — Report of registrar and merchants. 


The rule of damages in cases of collision, is that the party shall 
be made whole (restitutio in integrum); this includes the expense 
of the ship’s detention, and the amount of profit lost by her non- 
employment. The expense of detention may be ascertained by the 
usage of the trade in which the ship was engaged. ‘The registrar 
and merchants should allow all the expenses actually incurred in 
repairing the vessel, unless some discount was actually made, or 
would have been made, if demanded ; and in this connection the 
fair value of the work done is to be considered. 


Tue PENSHER. 


Collision — Consequential damage — Burden of proof. 


After a collision the libellant’s vessel, which was much injured, 
came to anchor, and subsequently drove on shore, by which further 
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damage was incurred. It was admitted that the respondent vessel 
was liable for the original damage. Held, that the burden of proof 
was on the respondent vessel to show that the subsequent damage 
was caused by the want of ordinary nautical skill and prudence 
on the part of the master of the damaged ship, and failing to show 
this, they were held liable. 


Prerogative Court. 
Mappock v. ALLEN. 
Will not duly executed referred to in subsequent codicil. 


A. signed a paper intended for her will, but which was attested 
by only one witness. Several years after, on the day before her 
death, she duly executed a “ codicil to my last will and testament.” 
The codicil did not distinctly identify the former paper, but there 
was parol evidence tending to show its identity. He/d, that the 
two papers should be admitted to probate as the last will of A. 


V. C. Stuart’s Court. 


Kay v. Croox. 
Marriage proposals — Parent and child — Representation by parent. 


Upon the plaintiff contemplating marriage, his father proposed 
to settle upon him about 5000/., and also wrote in three several 
letters to parties in interest, as follows: ‘I need scarcely add 
that this appropriation is independent of my son’s participation 
with the rest of my children in the provisions of my will, in which 
I have endeavored to do equal justice to all.” “Have you made 
known to Mrs. B. that, besides the 5000/., you will have about 60007. 
more? At least, that is the prospect at present.’ ‘Allow me now 
to state my ultimate proposals ; to give my son, &c. (the 5000/.), 
and finally to recognise my son in common with the rest of my 
family in the future provisions of my will.” The father made a 
will by which he devised the bulk of his property in trust for five 
of his children, not including the plaintiff, with an ultimate devise, 
on failure of issue, to the survivors of his children, including the 
plaintiff; and by a codicil he gave the plaintiff 2500/. 

Held, that the promise was too vague and general to enable the 
court to declare that the father had not done for the plaintiff all 
that he agreed to do. 


AFFLECK v. AFFLECK. 
Power — Covenant to execute — Subsequent incapacity. 


Under a settlement by will, a power was given to successive 
tenants for life, when and as they should respectively be in posses- 
sion of the devised hereditaments, by any deed or deeds to be by 
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them executed, as in the will mentioned, to limit by way of jointure 
a sum not exceeding 300/. per annum. During the possession of 
the first tenant for life, A., being then tenant in remainder, upon 
his marriage with the plaintiff covenanted with her and with the 
trustees of her settlement, that if he should come into possession of 
said estates he would settle on her for life the annual sum of 300/. 
The marriage took place, and A. afterwards became possessed of 
the estates and executed a deed of appointment. At the time of 
executing this deed and during the remainder of his life, A. was of 
unsound mind, but was in full capacity when he executed the 
covenant. Held, that the covenant of itself bound the estates, and 
that the charge was valid and subsisting, independent of any subse- 
quent Capacity or incapacity of A. 


Browne v. Browne. 


Will — Estate whether vested or contingent. 


Testator devised certain freehold and copyhold estates to his son 
W. for life, and at his death in trust for testator’s grandson R. for 
life, and after his decease in trust for the child and children of R., 
who, being a son or sons, should respectively attain twenty-one 
years, and who being a daughter or daughters, shall live to attain 
that age or be married, equally to be divided amongst them, if 
more than one, as tenants in common, and their heirs and assigns 
forever, and if only one, then in trust for such only child, his or 
her heirs and assigns forever, with a‘ devise over. The testator 
also directed that it should be lawful for the trustees immediately 
after the death of W. to receive the rents and apply them towards 
the maintenance and education or advancement of the person next 
beneficially entitled thereto, as they should deem expedient. The 
testator died in 1837; W., the first tenant for life, died in 1842; 
and R. died in 1855, leaving an only child eleven years old, the 
present plaintiff. 

Held, that the plaintiff took a fee simple determinable on his dy- 
ing under twenty-one, the contingent words first used being quali- 
fied by the subsequent order as to the application of rents, &c. 
bie _ of Festing v. Allen, 12 M. & W. 275, 5 Hare, 573, 

oubted. 


Kippitu v. FARNELL. 


Power of attorney — Transfer of stock after death of owner. 


A. being the owner of certain bank stock, intended to give it to 
her sister B., and executed to B. a power of attorney for the trans- 
fer thereof in the usual form recognized by the bank, which con- 
tained a clause protecting the bank if the transfer should be made 
after the death of the grantor. B. caused the property to be trans- 
ferred to her after the death of A. Held, that the legal and equit- 
able interest in the stock was validly transferred to B., and that 
there was no = trust for the representatives of A. 
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V. C. Kindersley’s Court. 
SHore v. SHore. 
Mershalling of assets. 


Where property producing income is liable to a charge which 
bears interest, and, subject to that charge, is given to one for life, 
with remainder over, the interest on the charge is to be paid out of 
the income, and the principal out of the corpus. 

When the justice of the case requires it, the court will investigate 
the application of the personal estate, and will, as a general rule, 
order the capital to be applied in paying the principal of the debts, 
and the income in paying of the interest. 


LARNER v. LARNER. 
Will — Construction — Gift of ** money.”’ 


A. by his will, after directing payment of his debts and funeral 
expenses, gave “to my wife during her natural life the interests of 
all sums of money I may die possessed of, subject to such agree- 
ments, if any, which I may enter into in my life time. And after 
her decease [ do give all such interest-money unto my daughter, 
during the term of her natural life. And after her death [ do give 
the said principal and interest unto my daughter’s child or children, 
equally between them.’? And he directed his executor to advance 
reasonable sums for the advancement in life of his daughter’s chil- 
dren. ‘The testator’s wife died before him. At his death his per- 
sonal estate consisted of 455/. in cash, household goods and furni- 
ture, a leasehold farm with cattle, horses and other farming stock. 
Held, that the will applied only to the 455/. in cash, there being no 
sufficient expression of an intent to use the word “* money ” in any 
other than its literal sense ; but that the debts should be paid out of 
the general estate. 


Court of Appeal in Chancery. 


WesstTer v. WEBSTER. 
Statute of frauds — Part performance. 


A deed of separation between husband and wife contained a 
covenant by the husband to pay the wife an annuity for her life. 
Afterwards, the husband being quite ill, a reconciliation took place, 
and the wife again cohabited with her husband, upon his verbal 
promise that the annuity should be continued and secured upon his 
real estate. The husband died soon after, and the widow claimed 
to be a creditor against the real estate for arrears of annuity ac- 
cruing since his death. Held, that there had been a sufficient 
part performance of the agreement to take the case out of the 
statute of frauds, and the real estate was charged with the an- 
huity. 
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CaILDERS v. CHILDERS. 





Voluntary deed — Resulting trust —‘‘ Hath 400 acres”? satisfied by mere 
legal title. 


The Bedford Level Act, 15 Car. 2, c. 17, § 15, provided that 
no one should be bailiff of the level, ‘that hath not four hundred 
acres or more,” &c. The plaintiff wished to qualify his son to 
hold this office, and wrote a letter to his solicitor explaining his 
intention, and desiring that a deed should be prepared. A deed 
was made executed and duly registered, by which the plaintiff 
conveyed 932 acres of the land to his son, his heirs and assigns. 
The son was then in Havana, and soon after died there, having no 
knowledge of the deed or of his father’s purpose. He left one 
infant daughter his sole heir. Upon a bill by the grantor against 
the infant, Held, (overruling Wood, V.C.) that a mere legal estate 
was sufficient to satisfy the statute ; that the intention of the father 
to vest such an estate in his son, for such a purpose, was not 
illegal, (there being no intention to deceive or defraud any one.) 
nor contrary to public policy ; that the letter written to the solicitor 
rendered it unnecessary to consider whether the statute of frauds 
would have operated to exclude parol evidence to establish the 
resulting trust; and that such a trust existed. A reconveyance 
was ordered, the plaintiff paying all the costs of the suit. 





Lntelligerce and Fiiscellany. 





LETTER FROM JUDGE CONKLING. 


[The following letter from Judge Conkling discusses one of the points 
observed upon by us in our late review of his work. We are happy to 
lay it before our readers, to let them judge between us. Ep.] 


To the Editor of the Law Reporter. 


Sir: It was not until four or five days ago that I was able to obtain the 
October number of The Law Reporter, and it was accordingly then, for 
the first time, that | saw your notice of the second edition of my ** Ad- 
miralty.”? In speaking of my review of the case of The Genessce Chirf, 
and in particular of the act of 1845, you observe: ‘* We agree with our 
author in his regret that the act should stand as an apparent restriction 
upon a general power, but we cannot agree with him that the court should 
have held it void, for if Congress have power over the subject, it cannot 
render the exercise of the power void, that they have mistaken its source :”’ 
and as I entertain a high respect for your legal opinions, I have been 
naturally led to reconsider the point of disagreement between us; and I 
now propose, with your leave, to state summarily, and I am sorry to be 
obliged to add, hastily, the views I entertain of it. 
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The act of 1845 is entitled ** An act extending the jurisdiction of the 
District Courts to certain cases upon the lakes, and navigable waters con- 
n cting the same.”’ 

In treating of this act in the second edition of my work, I have endeav- 
ored, successfully as I think, to show that in passing it, Congress in fact 
looked exclusively to the legislative power conferred by the Constitution 
to regulate commerce among the several States, as the source of its au- 
thority ; and such I infer is also your own impression. In The Genessee 
Chief, however, the Supreme Court decided that the constitutionality of 
the act could not be maintained on this ground. But the Constitution 
contains no other express grant of /egislative power applicable to the sub- 
ject. If, therefore, the act be valid, it must derive its validity by implica- 
tion from the constitutional grant of judicial power over causes of admiralty 
and maritime jurisdiction. ‘To this source, the act is accordingly referred 
by the Supreme Court, and it is to this, I suppose, that you refer, in 
ascribing to Congress ‘‘ power over the subject.”’ 

Undoubtedly, Congress, in providing for the exercise of the judicial 
power, had authority to prescribe regulations with respect to it, and, from 
time to time, to modify such regulations. No one, for instance, doubts 
the power of Congress to pass acts of limitation, or to prescribe the 
amount in controversy sufficient to confer jurisdiction. But whether Con- 
gress can curtail the scope of any branch of the judicial power granted to 
the United States, by arbitrarily restricting its exercise to a part only of 
the subjects periaining to it, is a different question. With regard to the 
scope of the appellate jurisdiction of the Supreme Court as defined in the 
Constitution, Congress may exercise such a discretionary power, because 
this branch of jurisdiction is conferred ‘‘ with such exceptions, and under 
such regulations as Congress may make. But has Congress any such au- 
thority touching the original jurisdiction of the Supreme Court? Let us 
see. After ordaining that the judicial power of the United States shall 
extend to controversies between two or more States; to controversies 
between a State and citizens of another State; and to controversies be- 
tween a State or the citizens thereof and foreign states, citizens or sub- 
jects ; the Constitution further declares, that the Supreme Court shall 
have original jurisdiction in all cases in which a State shall be a party. 
The several States were thus rendered amenable in the Supreme Court to 
suits by private persons, whether citizens of another State or aliens ; and 
the right thus conferred having, in an early case, been asserted by a pri- 
vate citizen, a spirit of dissatisfaction on the part of the States was aroused, 
which called for the abrogation of this right. But it was not supposed 
that Congress had authority to make this change, and an amendment of 
the Consttution was accordingly resorted to as the proper mode of accom- 
plishing it. It is true, the Constitution designates ** one Supreme Court ”’ 
as the depositary of a portion of the judicial power, while it declares 
that the vast residue shall be vested ‘‘in such inferior courts as the Con- 
gress may from time to time ordain and establish ;’’ and the delegation 
of this power to Congress may seem, on a superficial view of the subject, 
to imply an authority on the part of Congress to deal with it at.diseretion. 
But Congress was under the highest conceivable constitutional obligation 
to institute such inferior courts as the recipients of this residue; and, 
having done this, I cannot admit the power of Congress to abridge the 
jurisdiction of these courts as defined by the Constitution, by the absolute 
renunciation of any portion of it. The Constitution declares that the 
judicial power shall extend to all cases arising under the Constitutior 
and laws of the United States. Can Congress restrict the jurisdiction o. 
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the courts to certain specified cases of this nature, — cases arising under 
the patent acts, for example, —and abolish it as to all others! The 
judicial power is also declared to extend to all controversies between 
citizens of different States. Has Congress power to limit this branch of 
jurisdiction to controversies respecting the title to lands? If so, this rem- 
nant may also be surrendered, and indeed the whole judicial power of 
the United States be repudiated and abolished by law. If not, then 
Congress has no power to renounce any substantive part of the constitu- 
tional grant of jurisdiction over ‘ all controversies of admiralty and mari- 
time jurisdiction.”” But such, according to the decision of the Supreme 
Court, is the precise character, and can be the only effect of the act of 
1845, and, if it is valid, it would have been no less valid if it had abolished 
the admiralty and maritime jurisdiction altogether, as well of cases arising 
on tide waters as on the lakes, and all other navigable waters. I need 
not stop to demonstrate that such is the character stamped upon this act 
by the Supreme Court, though its title purports the very reverse of this. 
The title describes it as an act to extend the jurisdiction of the District 
Courts ; whereas if it is to operate at all, it must be to curtail the admiral- 
ty jurisdiction conferred by the Constitution, and, by the Judicial Act of 
1759, vested in these courts. 

But there is another view of this act to which T propose very, briefly to 
advert. It is a fundamental rule, that statutes are to be interpreted, and 
carried into effect, if at all, in accordance with the legislative intent. Now 
here is a statute designed by Congress to confer additional jurisdiction on 
the District Courts ; not an admiralty jurisdiction, for it was passed in the 
face of solemn, reiterated and well known adjudications of the Supreme 
Court limiting the admiralty jurisdiction to tide waters, and under the full 
belief, moreover, that the power to enact it was derived exclusively from 
the power of Congress to regulate commerce. It was designed simply to 
apply the admiralty form of procedure to the specified cases. As such, it 
was accordingly spoken of by me in the first edition of my work, and the 
jurisdiction conferred by it was there{denominated a guvasi-admiralty juris- 
diction. But what, assuming this act to be valid, has it become under the 
decision of the Supreme Court in The Genessee Chief? The answer has 
already been given. It is an act to curtail the plenary admiralty jurisdiction 
previously possessed by the District Courts with respect to cases arising on 
the lakes and their connecting waters, while it most incontestably leaves 
this branch of jurisdiction in full operation not only on tide waters, but 
also upon all the long navigable rivers above as well as below the ebb and 
flow of tide. 

This is what you characterize as a mistake by Congress of the source 
of the power exercised. It appears to me to be something more; and as 
the act clearly appears to have been passed under what turns out to have 
been an entire misapprehension on the part of the legislature, not only 
with respect to the source of its own power, but as to the necessity and 
propriety of the act to effectuate its obvious policy; as to give effect to it 
would be in direct conflict with that policy by introducing and perpetuating, 
under a supposed necessity which did not exist, the very evil which the 
act was designed to remedy; inasmuch, in short, as the whole basis of 
the act proved to be illusory, I see no great difficulty in pronouncing it 
void. The real question betore the Supreme Court in The Genessee Chief 
was, whether the District Court had jurisdiction of the case. This ques- 
tion was answered in the affirmative because a much more comprehensive 
jurisdiction had been conferred by the Constitution and the Judiciary Act, 
while the act of 1845 was passed under the false hypothesis that no such 
jurisdiction existed, and was designed to secure a public benefit which in 











































478 Notices of New Publications. 


reality had been already far more amply secured. To carry the act into 
effect would be to pervert it to a purpose the very reverse of that for 
=eae it was designed, and the only alternative was to hold it to be obso- 
ete. 
Yours, respectfully, 
Atrrep ConkLING. 
Albany, Nov. 7, 1857. 


Notice. — We are happy to announce to our readers that arrange- 
ments have been made by which all the decisions of Judge Curtis in the 
Cireuit Court, hitherto unpublished, will appear exclusively in the Law 
Reporter. 
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Reports or CASES ARGUED AND DETERMINED IN THE Supreme JupiciaL 
Court or New Hampsuire. By Georce C. Foee. Vol. xxxu. 
Concord: G. Parker Lyon. 1857. 


Tuis volume of the New Hampshire reports contains the cases decided 
in the first half of the year 1856. Notes of some of these decisions were 
published in the Law Reporter for September of that year. The most 
important cases in this volume are those involving questions of the powers, 
rights and duties of corporations, and particularly of railroad corporations. 
In the case of Pierce v. Emery, pp. 484-522, the whole subject of mort- 
gages by a railroad corporation, and the question whether they attach to 
after acquired property, &c. &c., is very fully and ably discussed by the 
court and counsel. In the case of Moses v. The Boston and Maine Rail- 
road Co. pp. 523-540, the court give an opinion enforcing the liability of 
a railroad company as common carriers until a reasonable time after the 
arrival and unlading of the goods at their place of destination, which is 
in direct conflict with the opinion of the supreme judicial court of Massa- 
chusetts in the case of The Norway Planis Company v. The Boston and 
Maine Railroad Co., 1 Gray, 263. In the case of Chesley v. Sawyer et al. 
p- 388, it was held, upon the construction of a statute analogous to that 
of this Commonwealth upon the same subject, that in cases where the 
stockholders of a corporation are liable for the debts of the company, the 
liability does not extend to persons not stockholders at the time the debts 
were contracted, who are members at the time the liability is sought to be 
enforced. This is opposed to the decision in this Commonwealth in the 
case of Curtis v. Harlow, 12 Met. 3. 

We notice that ‘the reporter gives only the surnames of the parties in 
the several cases, and that where either party in any case consists of 
many persons, the title of the case is printed as in the example we insert. 
Pierce ¢ a. v. Emery g a. These are both novelties, and we think 
neither of them an improvement. 

We have already had occasion at several times to express our views 
upon the question of printing in the volumes of . the arguments of 
counsel, and it is unnecessary to repeat them. ‘To manage this matter 
properly is a most difficult and delicate duty. Mr. Fogg errs on what 
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we have elsewhere called the wrong side, and suffers the counsel to usurp 
much space that might have been profitably devoted to the insertion of ad- 
ditional cases. With this exception he has discharged his duty as reporter 
faithfully and well. The marginal notes and the statements of facts are 
clear and exact, and evidently prepared with care. 


A Treatise on THE Law or Hicnways. By Josepn K. Ance.t, and 
Tuomas Durres. Boston: Little, Brown, and Co. 1857. pp. 452. 


This book, which was planned by the late Mr. Angell, has been chiefly 
written by his associate, but written with ability and learning worthy of 
the plan. It appears to be a useful practical treatise upon a subject of 
constant and increasing interest. It describes highways of all the different 
kinds known to the law ; their creation, construction, and maintenance, 
and the rights and duties of those who are responsible for their repair, or 
who use them for travel. The chapters on ‘‘ eminent domain,’’ or * nui- 
sances and their remedies,’’ and on the ‘fee in highways,’’ contain 
many suggestions and authorities not collected in any other treatise. The 
subdivision on ‘‘ railways in streets,’’ will be particularly useful at this 
time. 


Banxinc Laws or Massacnusetts. Being a compilation of all the 

rm Statutes of the Commonwealth, now in force, relating to Banks, 

anking and Saving Institutions, with Notes, references to alterations 

in the Statutes, abstracts of decisions of the Supreme Judicial Court, 

and quotations from the Report of the Bank Commissioners. By W1- 

LtiaM A. Ricnarpson, Counsellor at Law. Lowell: Merrill & Metcalf. 
Boston: Sanborn, Carter, and Bazin. 1855. Pamphlet, pp. 82. 


This pamphlet presents a full and accurate compendium of the banking 
laws of anor fly and will be very useful at the present time, when 
those laws will be closely examined with a view to endeavor to guard 
against future troubles like those which are now upon us, or to lessen 
their force, if inevitable. 
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Name of Insolvent, Residence. Commencement of Name of Judge. 
Proceedings. 

Aldrich, Cheney Worcester, Oct. 23, 1857. | Alexander H. Bullock. 
Andrews, Edward E. Malden, “ 2), L. J. Fletcher, 
Bartlett, Pliny Boston, « 3 Isaac Ames, 
Benson, Andrew P. Boston, “ $i, Isaac Ames. 
Brigham, Abraham (a) Berlin, < 28, Alexander H. Bullock. 
Brooks, George Concord, “ 15, L. J. Fletcher. 
Bunce, William Boston “* &, Isaac Ames, 
Carter, Addison C. Greenfield, Sept. 7, Horace I. Hodges, 
Chamberlin, H. E. Palmer, Oct, 29, J. M, Stebbins. 
Clark, Chandler Charlemont, “ 15, Horace I. Hodges. 
Clark, Jotham A. Granby, « 9, Horace I. Hodges. 
Cutter, John W. (b) Spencer, “* 29, Alexander H, Bullock, 
Darrell, Wm. E. (c) Boston, “« 13, {saac Ames 
Davis Manufacturing Co. Grafton, “ 30, Alexander H: Bullock. 
Dresser, George A. Cheleea, s 97, Isaac Ames 
Dykes, Alfred (d) Wareham, ss 25, David Perkins, 
Eaton, James Malden, “« 69, L. J. Fletcher. 
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Name of Insolvent. Residence. ee Name of Judge. 
roceedings. 

Ellis, Stephen E. (d) Wareham, Oct. 25, David Perkins. 
Fisher, Waterman A. Worcester, o 84, Alexander H. Bullock. 
Flyno, Barnard Malden, “ 2, L. J. Fletcher. 
Frahm, Lewis Roxbury, “« @, Francis Hilliard. 
French, Charles Boston, “« 8, Isaac Ames. 
Frost, Jonathan J.(e) Chelsea, ee 9, isaac Ames. 
Gibbs, A. W. (/) Lancaster, “« 16, Alexander H. Bullock. 
Grace, John (¢) Boston, “= BB Isaac Ames. 
Grafion Manutacturing Co. | Grafton, 99, Alexander H. Bullock. 
Gregory, Samuel B. (g) Marblehead, - Henry B. Fernald. 
Hannum, Caleb W. Huntington, e 3, Horace I. Hodges. 
Hastings, Rufus Stering, “« 6, Alexander H. Bullock. 
Hinds, Alanson G. Gratton, “ i, Alexander H. Bullock. 
Hodges, George W. Boston, “ 13, Isaac Ames 
Hooker, Veranes C, } Sutton, % 23, Alexander H. Bullock. 
Howland, Ebenezer | New Bedford, “« 31, Joshua C, Stone. 
Jenness, Woodbury L. | Lowell, “« 8, L. J. Fletcher 
Jewett, John P. | Boston, “ 24, Isaac Ames, 
Johnson, H M. | Springfield, “ 2, John M. Stebbins, 
Keith, Nathl. (2) | Lynn, “ 27, | Isaac Ames 
Kent, George N. | Roxbury, } $66 98, Francis Hilliard. 
Libbey, James B. | Boston, | « 27, Isaac Ames. 
Lord, David W. (e) | Boston, “ 9, Isaac Ames 
Mackenzie, Wm. | Springfield, } 97, John M. Stebbins. 
Marsh, Richard C, | Boston, ““ 24, Isaac Ames. 
Menard. Sidney R. Boston, “ 9), Isaac Ames. 
Morse, L. E. Holyoke, “ 3 John M. Stebbina. 
Morse, Lorenzo D. (b) Spencer, “ 99, Alexander H. Bullock 
Mowry, Jolin Leyden, Sept. 9, Horace I. Hodges. 
Nash, Wm. G. Weymouth, Oct. 28, Francis Hilliard. 
Palgemeyer, Edward (7) Boston, “ 97, Isaac Amey. 
Palmer, Richard A. (7) New Bedford, “ 15, Joshua C. Stone. 
Pope, Wm. F. Dorchester, * gl, Francis Hilliard, 
Prentice, Robert Newton 13, L. J. Fletcher. 
Pritchard, Ezra R. (2) Marblehead, “ 94, Henry B. Fernald. 
Proctor, Moody 8. (A) Boston, “ 20, Isaac Ames. 
Rice, William | Leominster, os 3 Alexander H. Bullock. 
Ricketson, Joseph (7) | New Bedford, “ 1A, Joshua C. Stone. 
Shumacher, Joha (2) | Boston, ss 97, Isaac Ames. 
Shaw, Samuel | Plymouth, s¢ 22, David Perkins. 
Sim nons, Levi | Newton, “ 34, Isaac Amesy 
Smith, Joseph V. Lowell, “ 16, L. J. Fletcher. 
Stall, Henry B. Roxbury, “« 3, Isaac Ames. 
Stearns, Thomas H E. Somerville, | *@ WH, L J. Fletcher. 
Stone, Joseph H. (a) Berlin, 238, Alexander H. Bullock. 
Stone, William Boston, ee ¢ Isaac Ames. 
Stuart, John Worcester, “ 99, Alexander H. Bullock. 
Taft, Aquilla R. (7) | Worcester, “s 3, Alexander H. Bullock. 
Tate, Moses F. Charlestown, “ 23, L. J. Fletcher. 
Thayer, Amos Worcester, “ 16, Alexander H. Bullock. 
Thornton, Solon (h) Boston, « @, Isaac Ames. 
Tilton, George A. | Milford, % $1, Alexander H. Bullock. 
Tisdale, James, Jr. | Boston, « 48, Isaac Ames. 
True, Nelson 8, //) Lancaster, “ 16, Alexander H. Bullock. 
Truesdell, Austin ton, « 7, Isaac Ames. 
Walker, Edward Cambridge, s¢ 10, L. J. Fletcher. 
Walker, Horace Belchertown, * 3 &17,/ Horace [. Hodges. 
Warren, Joseph G. Worcester, ss 92, Alexander H. Bullock. 
ee nag rastus R. Ware, e <4 Horace I. Hodges. 
Whaat —. sw Worcester, « Ql, Alexander H. Bullock. 
Willard, Samuel L. Cambridge, s 31, L. J. Fletcher. 
Wood, Liberty R. Upton, “< 18, Alexander H. Bullock. 
Wood, Matthew F. (&) Boston, * 20, Isaac Ames. 











(5) L. D. Morse & Co. 
(d) Dykes & Ellis. 
(f) Gibbs & True. 

(A) Keith & Thornton 


(a) Brigham & Stone. 
(c) John Grace & Co. 
(e) Lord & Frost. 

(g) Gregory & Pritchard. 








(i) Palgemeyer & Shumacher. Ef 

(j) Palmer & Ricketson, “ Individually and as copartners.” > 

(k) Proctor & Wood. (2) Taft, Wheeler & Ce, 2 
a ee a — 








